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IN  THE  MATTER  OF  THE  ESTATE  OF  MILLIE 
H.  NEWMAN,  also  known  as  MILDRED  H. 
NEWMAN,  deceased, 


JOHN  JAY  HARRISON  and  GERALD  H.  BLAKE, 
Heirs  at  Law  of  and  Contestants  to  the 
Will  of  MILLIE  H.  NEWMAN,  deceased, 


Appellants, 


v. 


JOHN  P.  LOUGHNANE,  Executor  of  the  Will 
of  MILLIE  H.  NEWMAN,  also  known  as 
MILDRED  H.  NEWMAN,  deceased,  and 
DOROTHY  BRUSSE,  Proponents  of  Said  Will, 

Appellees. 
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APPEAL  FROM 


CIRCUIT  COURT, 


COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE 

COURT. 

This  appeal  is  from  an  order  admitting  to  probate 
the  will  of  Millie  H.  Newman,  deceased. 

The  contestants  attended  the  hearing  In  the  Probate 
Court  to  admit  the  will  to  probate  and  cross-examined  the 
two  subscribing  witnesses.   The  Probate  Court  entered  an  order 
admitting  the  will  to  probate,  from  which  order  an  appeal 
was  taken  by  the  contestants  to  the  Circuit  Court,  where  a 
like  order  was  entered. 

The  principal  complaint  upon  this  appeal  is  that 
the  Circuit  Court  denied  contestants  a  trial  _de  novo,  to  which 
they  were  entitled.   Bley  v.  Luebeck,  377  111.  50. 

The  record  discloses  that  on  the  hearing  in  the 
Circuit  Court  one  of  the  subscribing  witnesses,  Mrs.  O'Shea, 
was  cross-examined  by  contestants.   The  proponents  then 
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called  the  other  subscribing  witness,  Anna  Loughnane,  who 
was  sworn  but  not  interrogated  by  proponents,  and  thereupon 
proponents  offered  a  certified  transcript  of  the  testimony- 
taken  in  the  Probate  Court  upon  the  hearing  to  admit  the 
will  to  probate,  as  authorized  by  section  223  of  the  Probate 
Act,  Ch.  3,  111.  Rev.  Stat.,  1955.   That  section  provides: 

"At  the  hearing  in  the  circuit  court  on  an  appeal 
from  an  ofder  of  the  probate  court  admitting  or 
refusing  to  admit  a  domestic  or  foreign  will  to 
probate,  either  party  may  introduce  an  authenticated 
transcript  of  the  testimony  of  any  of  the  witnesses 
taken  at  the  hearing  on  the  admission  of  the  will 
to  probate,  the  proponent  may  introduce  any  other 
evidence  competent  to  establish  a  will  in  chancery, 
and  the  contestant  may  introduce  any  other  competent 
evidence  of  fraud,  forgery,  compulsion,  or  other 
improper  conduct.   If  the  proponent  establishes 
the  will  by  sufficient  competent  evidence  it  shall 
be  admitted  to  probate  unless  there  is  proof  of  fraud, 
forgery,  compulsion,  or  other  improper  conduct  which 
in  the  opinion  of  the  court  is  deemed  sufficient  to 
invalidate  or  destroy  the  will." 

This  transcript  was  admitted  in  evidence.   Contest- 
ants then  requested  permission  to  cross— examine  the  sub- 
scribing witness  Loughnane.   The  court  denied  the  request. 
Contestants  then  moved  to  cross-examine  this  witness  under 
section  60  of  the  Practice  Act,  which  the  court  properly 
denied  on  the  ground  that  the  witness  was  not  a  party  to 
the  action  and  could  not  be  cross-examined  under  section  60. 
Thereupon,  contestants  called  this  witness  on  their  behalf 
and  interrogated  her  extensively  on  direct  examination. 

Contestants  argue  that  the  trial  court  committed 
error  in  denying  them  the  right  to  cross-examine  this  sub- 
scribing witness,  and  that  such  denial  deprived  them  of  a 
right  to  a  trial  de  novo. 
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In  view  of  our  conclusion  presently  stated,  we 
deem  it  unnecessary  to  decide  whether,  under  the  circumstances 
disclosed,  the  contestants,  as  a  matter  of  right,  were 
entitled  to  cross-examine  this  subscribing  witness  on  the 
hearing  in  the  Circuit  Court.  We  fiind  nothing  in  the  cross- 
examination  In  the  Probate  Court,  and  the  examination  by  the 
contestants  in  the  Circuit  Court,  which  developed  any  fact 
establishing,  or  tending  to  establish,  "fraud,  forgery, 
compulsion  or  other  improper  conduct  which  in  the  opinion  of 
the  court  is  deemed  sufficient  to  invalidate  or  destroy  the 
will,"  as  provided  in  section  223,  above  quoted. 

It  is  clear  from  this  record  that  the  contestants 
were  not  in  any  wise  restricted  in  the  Probate  Court  hearing, 
but  were  permitted  to  thoroughly  cross-examine  the  two 
subscribing  witnesses.  Yet  no  fact  was  there  developed, 
upon  such  cross-examination,  to  bar  the  admission  of  the  will 
to  probate. 

The  issue  upon  a  hearing  to  admit  a  will  to  probate 
is  a  very  narrow  and  limited  one.  In  re  Estate  of  Ostrowskl,, 
3  111.  App.  2d  V31;  Robertson  v.  Yager,  327  111.  3^6,  35^. 

In  Bley  v.  Luebeck,  377  111.  50,  is  a  comprehensive 

review  of  the  original  statute  and  the  subsequent  amendments, 

Including  the  present  Act,  regulating  admission  of  wills  to 

probate,  and  a  review  of  the  cases  construing  the  various 

statutes  on  the  subject.   It  was  there  held  (p.  58): 

11  *  *  *  the  right  given  to  the  contestant  to  offer 
evidence  of  fraud,  forgery,  compulsion,  or  other 
improper  conduct  was  limited  to  proof  of  some  trick 
or  device  by  which  a  person  may  be  Induced  to  sign 
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a  paper  under  the  impression  that  It  is  something 
else,  or  to  the  alteration  of  the  will  after  it  was 
signed,  or  the  substitution  of  another  paper  for 
part  of  the  will  after  it  had  been  signed,  and 
matters  of  like  character.   ( Swirski  v.  Darlington, 
369  111.  188;  Buerger  v.  Buerger,  supra;  Oliver  v. 
Oliver,  supra;  Stuke  v.  Glaser,  supra. )   This  rule 
was  in  nowise  altered  or  changed  by  the  provisions 
of  the  Probate  act." 

None  of  the  questions  asked  by  the  contestants 
in  the  hearing  In  the  Probate  Court  or  in  the  Circuit  8ourt 
called  for  any  relevant  fact  which  the  issue  on  the  hearing 
would  permit,  nor  did  the  contestants  call  any  witness,  as 
they  had  a  right  to,  to  prove  any  fact  which  would  bar  the 
admission  of  the  will  to  probate  under  the  statute   (Bley  v. 
Luebeck,  supra)  and  did  not  make  any  offer  of  such  proof. 

As  was  pointed  out  in  In  re  Estate  of  Walsh,  400 
111.  454,  459: 

"The  prima  facie  case  was  made  by  the  introduction 
in  evidence  of  the  authenticated  transcript  of  the 
testimony  taken  in  the  probate  court.   This  testi- 
mony shows  upon  its  face  that  the  attesting  witnesses 
were  of  the  belief,  at  the  time  they  signed  as 
witnesses,  that  the  testator  was  of  sound  mind  and 
memory.   This  was  sufficient  in  the  circuit  court 
to  establish  a  prima  facie  case.   As  was  said  in 
the  cane  of  Shepherd  v.  Yokum,  323  HI.  328,  what 
the  witnesses  may  have  believed  afterwards  is  a 
matter  of  no  consequence." 

Upon  a  consideration  of  the  entire  record,  we  are 
convinced  no  serious  prejudice  to  the  rights  of  the  contest- 
ants resulted  from  the  refusal  of  the  Circuit  Court  to  allow 
cross-examination  of  the  subscribing  witness,  Loughnane. 

There  is  no  merit  in  the  contention  that  the  trans- 
cript of  testimony  taken  in  the  Probate  Court,  offered  upon 
the  hearing,  was  not  properly  authenticated.   We  find  the 
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transcript  of  proceedings  in  the  Probate  Court  is  certified 
by  the  Judge  of  the  Probate  Court  ana  authenticated  by  the 
Cleric  of  that  Court.   What  was  offered  in  evidence  and  read 
into  the  record  upon  the  hearing  in  the  Circuit  Court  compares 
exactly  with  what  appears  in  the  authenticated  transcript. 
The  fact  remains  that  the  trial  Judge  had  before  him  the 
authenticated  transcript  of  the  testimony  taken  in  the  Probate 
Court. 

We  find  no  error  in  the  record  to  justify  a 
reversal  of  the  order  appealed  from,  and  accordingly  it  is 
affirmed. 

AFFIRMED. 
KILEY,  J.,  CONCURS. 
LEWE,  J.,  TOOK  NO  PART. 
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JERROL  POPE,    a  minor,    by  RAYMOND         )    -1   4  IjAj 

POPE,   his  father  and  next   friend,       )         APPEAL  FROM 

Appellee,      ) 

)       CIRCUIT  COURT, 

1 

MAX  ROSE,  )  cgoK  COUNTY. 

Appellant.     ) 


MR.  PRESIDING  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE 

COURT. 

Plaintiff,  a  minor,  recovered  a  Judgment  upon  the 
verdict  of  a  Jury  for  $13»500,  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  defendant  in  driving 
his  car  in  a  northerly  direction  on  St.  Lawrence  Avenue  at 
the  intersection  of  44th  Place  in  Chicago.   Defendant's 
motions  for  a  new  trial  and  for  Judgment  non  obstante 
veredicto  were  overruled,  and  the  Judgment  appealed  from  was 
entered. 

The  record  discloses  that  on  the  day  of  the  acci- 
dent, at  about  twenty  minutes  before  nine  o'clock  In  the 
morning,  plaintiff,  who  was  then  eight  years  of  age,  left  his 
home  to  attend  school.   He  proceeded,  east  on  the  north  side- 
walk of  44th  Place,  and  when  reaching  St.  Lawrence  Avenue, 
he  looked  both  to  the  north  and  south.  As  he  looked  south 
he  saw  a  car  about  a  block  and  a  half  away.   He  testified 
he  was  walking  alone,  no  one  was  chasing  him,  and  as  he 
reached  the  middle  of  St.  Lawrence  Avenue  he  heard  the 
screeching  of  brakes,  looked  to  the  right,  and  defendants 
car  was  right  upon  him  and  knocked  him  down. 

It  further  appears  from  the  evidence  that  44th 
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Place,  going  east,  ends  at  St.  Lawrence  Avenue.   On  the  east 
side  of  St.  Lawrence  Avenue  was  the  Forrestvllle  Elementary 
School,  which  plaintiff  was  attending,  and  the  entrance  to 
that  school  was  located  about  22  feet  north  of  the  north 
sidewalk  of  44th  Place.   The  Dunbar  Vocational  School  was 
an  advanced  school  located  in  the  middle  of  the  block  to 
the  north  of  the  elementary  school. 

At  the  time  plaintiff  was  crossing  St.  Lawrence 
avenue,  there  were  other  children  crossing  the  street  in  the 
immediate  vicinity,  all  going  to  school.   Defendant,  on  the 
morning  of  the  accident,  picked  up  Mrs.  Martin  and  her 
daughter,  who  lived  at  4344  St.  Lawrence  Avenue,  within  the 
block  north  of  the  accident.  He  had  visited  them  at  that 
address  a  number  of  times  previously,  and  he  admitted  he  was 
familiar  with  the  habits  of  the  school  children  In  the 
neighborhood.   On  that  occasion  he  was  taking  Mrs.  Martin 
and  her  daughter  to  look  at  some  real  estate,  and  it  was  on 
his  return  with  them  in  his  car  that  he  was  traveling  north 
on  St.  Lawrence  Avenue  to  their  home,  when  the  accident 
happened. 

Defendant  testified  that  St.  Lawrence  Avenue  is 
about  35  feet  wide,  and  that  there  was  a  distance  of  approxi- 
mately 30  feet  between  the  left  side  of  his  car  and  the  curb; 
that  he  saw  children  crossing,  so  he  slowed  down  and  was 
going  about  5  to  S  miles  an  hour;  that  he  kept  on  going  to 
the  north  and  crossed  44th  Place,  when  he  first  saw  plaintiff 
close  to  a  truck  parked  on  the  west  side  of  St.  Lawrence 
Avenue  near  the  west  curb;  that  plaintiff  was  being  chased 
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by  another  boy,  and  that  plaintiff  ran  into  his  car.  There 
is  some  conflict  in  the  evidence  as  to  whether  the  accident 
occurred  in  front  of  the  Dunbar  School  in  the  middle  of  the 
block  or  whether  it  occurred,  as  claimed  by  plaintiff,  near 
the  crosswalk  at  44th  Place  and  St.  Lawrence  Avenue,  opposite 
the  Forrest vllle  Elementary  School.  Defendant  took  plaintiff 
to  the  Provident  Hospital  before  police  officers  arrived  at 
the  scene  of  the  occurrence. 

Defendant  argues  that  the  judgment  should  be 
reversed  because  plaintiff  is  shown  to  be  guilty  of  contributory 
negligence  as  a  matter  of  law,  and  for  a  total  failure  to 
prove  defendant's  negligence  as  alleged;  that  the  court  should 
have  entered  Judgment  non  obstante  veredicto;  that  the  court 
erred  in  refusing  to  give  defendant's  instruction  No.  14; 
that  the  verdict  Is  against  the  manifest  weight  of  the 
evidence  and  is  excessive. 

We  think  the  evidence  in  this  record  presented  an 
issue  of  fact  for  the  Jury,  and  we  should  not  disturb  its 
verdict  unless  it  is  against  the  manifest  weight  of  the 
evidence,  or  unless  the  court  committed  reversible  error  In 
refusing  instruction  No.  14.   A  verdict  may  not  be  set  aside 
merely  because  the  Jury  could  have  drawn  different  Inferences 
or  because  Judges  feel  other  conclusions  than  the  one  drawn 
would  be  more  reasonable.   Lindroth  v.  Walgreen  Co.,  407  111* 
121,  135;  Kahn  v.  Burton  Co.,  5  HI.  2d  614,  623. 

The  failure,  if  any,  of  plaintiff  to  again  look, 
after  he  saw  defendant's  car  a  block  and  a  half  away,  does 
not,  as  a  matter  of  law,  make  plaintiff  guilty  of  contributory 
negligence. 
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In  Mo ran  v.  Gatz,  390  111.  478,  486,  It  was  said: 

"The  rule  seems  to  be  quite  universal  that  a 
pedestrian's  failure  to  keep  a  constant  lookout, 
or  to  look  again  after  having  determined  that  he 
can  safely  cross  ahead  of  approaching  traffic,  is 
not  contributory  negligence  as  a  matter  of  law 
but  it  is  a  question  for  a  jury  whether  he  was  In 
the  exercise  of  ordinary  care  for  his  own  safety. 


ii 


The  degree  of  care  a  motorist  is  bound  to  exercise 

when  he  sees  children  in  the  street  in  the  vicinity  of  a 

school,  in  a  neighborhood  with  which  he  is  familiar,  Is 

stated  in  Morrison  v.  Flowers,  308  111.  189,  19^: 

11  *  *  *  a  person  operating  a  motor  vehidle  along 
the  streets  of  a  city  is  bound  to  recognize  the 
fact  that  children  will  be  found  playing  in  the 
street  and  that  they  may  sometimes  attempt  to  cross 
the  street  unmindful  of  its  dangers,  and  the  driver 
owes  the  children  the  duty  of  reasonable  and  ordinary 
care  under  the  circumstances. " 

Defendant's  version  of  the  occurrence  is,  he  saw 
children  crossing  the  street  and  observed  a  boy  chasing 
plaintiff  into  the  street.   The  rule  of  care  announced  in 
Morrison  v.  Flowers,  supra,  and  Krug  v.  Walldren  Express  Co. 
214  111.  App.  18,  affirmed  291  111.  472,  would  particularly 
apply  to  defendant. 

As  was  said  by  this  court  in  Krug  v.  Walldren 
Express  Co.,  supra,  (page  23),  Involving  plaintiff,  a  minor, 
playing  ball  in  the  street  with  other  boys,  and  was  injured 
by  defendant's  truck: 

"  *  *  *  It  is,  however,  Inferable  from  the  evidence 
*  *  *  that  the  driver  could,  in  the  exercise  of 
ordinary  care—  and  we  must  therefore  believe  that 
he  did— •  observe  his  environment  and,  among  other 
things,  the  boys  In  the  street  at  their  play.   Both 
law  and  humanity  required  that,  confronted  with 
this  condition,  he  should  have  proceeded  with  due 
care  and  circumspection  not  to  needlessly  injure 
any  of  the  children  in  the  path  of  the  truck." 
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It  Is  true  that  one  of  the  charges  In  the  case  last  cited 

was  wilful  and  wanton  negligence.  Nevertheless,  the  statement 

quoted  should  apply  even  in  the  absence  of  a  wilful  and 

wanton  charge. 

Due  regard  for  the  safety  of  children  would  require 

defendant,  under  the  circumstances  in  the  Instant  case,  if 

necessary,  bring  his  car  to  a  stop  (Jenkins  v.  Goodall,  183 

111.  App.  633;  Kessler  v.  Washburn,  157  111-  App.  532,  537)  > 

when  he  could  reasonably  anticipate  that  plaintiff  might  run 

into  the  street  and  in  front  of  his  car.  As  was  said  in 

Kahn  v.  Burton,  supra: 

"All  men  are  presumed  to  know  those  things  which  are 
matters  of  common  knowledge  and  must  be  held,  in 
the  absence  of  actual  knowledge  or  notice,  to  have 
reasonably  anticipated  such  occurrences  as  in  the 
ordinary  nature  of  things  reasonable  men  should 
know  will  probably  occur." 

Thus,  it  was  clearly  within  the  province  of  the 
Jury  to  determine  the  questions  as  to  the  contributory 
negligence  of  plaintiff,  if  any,  and  the  negligence  of 
defendant,  if  any.   Its  verdict  is  not  against  the  manifest 
weight  of  the  evidence. 

We  think  the  refusal  of  the  court  to  give  defendant's 
Instruction  No.  1**,  relating  to  sudden  and  Imminent  danger, 
is  not  error,  since  defendant's  given  instructions  Nos.  8, 
9  and  10  sufficiently  covered  the  subject  matter  of  the 
refused  instruction. 

As  to  the  excesslveness  of  the  verdict,  we  think 
the  injury  in  question,  with  its  attendant  pain  and  suffering, 
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Justified  the  size  of  the  verdict.   Ford  v.  Friel,  330  111. 

App.  136,  140. 

The  judgment  is  correct,  and  it  is  affirmed. 

AFFIRMED. 
KILEY,  J.,  CONCURS. 
LEWE,  J.,  TOOK  NO  PART. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
ex  rel.  RAYMOND  J.  HAHN,  CLARENCE 
FINUCANE  and  DONALD  MOSCATO, 


Appellants, 


v. 


STEPHEN  E.  HURLEY  and  ALBERT  W. 
WILLIAMS,  Members  of  the  CIVIL 
SERVICE  COMMISSION  OF  THE  CITY  OF 
CHICAGO,  and  LLOYD  M.  JOHNSON, 
Commissioner  of  the  Department  of 
Streets  and  Sanitation  of  the  CITY  OF 
CHICAGO, 

Appellees. 
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APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


JUDGE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  mandamus  action  to  compel  certification 
of  relators  to  civil  service  positions  as  sign  hangers.   The 
trial  court  denied  the  prayer  for  the  writ.   This  court 
reversed.   (7  111.  App.  2d  107.)   The  Supreme  Court  reversed 
the  judgment  of  this  court  and  remanded  the  cause  here  to 
dispose  of  an  undecided  issue.   (9  111* 2d  7^. ) 

For  a  detailed  statement  of  the  facts  see  the 
opinions  cited.   The  issue  undecided  by  this  court  in  its 
former  opinion  is  whether  the  civil  service  examination  for 
sign  hanger,  given  April  11,  1953»  was  sufficiently  practical 
and  relevant  to  test  the  relative  capacities  of  the  appli- 
cants.  (People  ex  rel.  Hahn  v.  Hurley,  7  HI.  App.  2d  107, 
111.)   The  question  arises  from  section  6  of  the  Civil  Service 
Act  for  Cities  (111.  Rev.  Stat.  1953»  chap.  24-1/2,  para. 
44):   "Such  examinations  shall  be  practical  in  their 
character,  and   shall  relate  to  those  matters  which  will 
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fairly  test  the  relative  capacity  of  the  persons  examined  to 
discharge  the  duties  of  the  positions  .  .  .  . " 

Relators  contend  that  41  of  the  75  questions  asked 
violated  the  statutory  prescription.  We  have  read  the 
questions  and  are  unable  to  agree  with  this  contention. 
Except  for  the  unclearness  of  questions  28,  29,  30,  31,  and 
34,  we  see  no  unfairness.   Questions  1  through  6  relate  to 
support  of  signs;  10  through  13  refer  to  lifting  of  signs, 
19  through  23  test  the  Interest  of  the  candidates  through 
Inquiries  about  sign  colors  and  shapes;  14  through  18,  24 
through  27,  and  32  through  34  test  the  prudence  of  candidates 
in  public  relations  and  personal  and  crew  safety.   We  think 
these  questions  are  practical,  though  not  all  technical,  and 
are  relevant  to  a  fair  test  for  the  position  of  sign  hanger. 
It  is  admitted  that  all  other  questions  are  proper. 

The  Supreme  Court  decided  that  defendants  did  not 
violate  the  Civil  Service  Act  by  failing  to  include  physical 
and  health  tests  In  the  sign  hanging  examination.   (9  111* 
2d  74. )      We  now  decide  that  there  is  no  showing  that  the 
examination  was  not  practical  or  did  not  relate  to  matters 
which  fairly  tested  the  relative  capacities  of  the  candidates 
to  perform  the  function  of  sign  hangers.  For  the  reasons 
given  the  Judgment  is  affirmed. 

AFFIRMED. 

FEINBERG-,  P.J.  CONCURS. 
LEWE,  J.,  TOOK  NO  PART. 
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Plaintiff, 


CHARLES  J.  SHEMAITIS, 

Ifo  van t— Appellant . 

LeROY  F.  FROEMKE,  Purchaser  at  Partition 
Sale  and  Petitioner  for  Writ  of 
Assistance  therein, 

Respondent- Appellee. 
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APPEAL  FROM 
CIRCUIT  COURT, 
COOK  OOUNTY. 


JUDGE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Charles  Shemaitis  seeks  to  appeal  from  an  order 
refusing  to  entertain  a  "motion  to  dispose  of  the  motion  to 
dismiss  heretofore  filed  by  .  .  •  him,  on  July  27,  1948." 
Respondent  Froemke  has  moved  to  dismiss  the  appeal. 

November  3$    1947 »  Shemaitis1  wife  sued  him  and 
others  for  partition  of  real  estate.   Shemaitis  appeared  and 
was  represented  by  counsel.   A  partition  decree  was  entered 
March  4,  1948,  and  a  sale  ordered  March  29,  1948.   Froemke, 
respondent  in  this  case,  purchased  at  the  sale  for  ^8,450  and 
the  sale  was  subsequently  confirmed  and  distribution  ordered. 
Shemaitis  refused  his  distributive  share  of  the  money  and  it 
was  deposited  with  the  clerk  of  the  court.   Shemaitis  also 
refused  to  surrender  possession  to  Froemke,  who,  on  July  23, 
1948,  filed  a  petition  to  enforce  his  right  of  possession. 
July  27,  1948,  Shemaitis  filed  a  motion  to  dismiss  the 
petition.   On  November  9,  1948,  without  a  hearing  on  Shemaitis' 
motion  to  dismiss,  the  court  granted  the  prayer  of  Froemke' s 
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petitlon  and  ordered  Shemaitls  to  deliver  up  possession.   It 
Is  this  motion  to  dismiss  which  Shemaitls  sought  to  have 
disposed  of  on  October  10,  1955.   It  Is  the  order  refusing 
to  entertain  the  "motion  to  dispose"  which  Shemaitls  seeks 
to  have  reviewed  here. 

Though  the  trial  court  did  not  formally  pass  on 
the  motion  to  dismiss,  It  effectually  denied  the  motion  by 
entering  the  decree  on  November  9,  1948.   This  decree  was 
consistent  only  with  denying  the  motion.   (Ferris  v. 
Commercial  Nat.  Bank,  158  111.  237.)   There  was,  therefore, 
no  motion  pending  subject  to  Shemaitls'  "motion  to  dispose", 
and  the  trial  court  properly  refused  to  entertain  the  motion. 

The  grounds  relied  on  in  the  "motion  to  dispose" 
are  the  same  as  those  asserted  in  two  suits  in  the  nature 
of  bills  of  review  filed  by  Shermaitis  to  set  aside  the 
partition  decree.  Both  suits  were  dismissed.   This  court 
denied  leave  to  appeal  in  the  first  (Gen.  No.  45879)   and 
affirmed  the  order  of  dismissal  in  the  second.   (Shemaitls. 
v.  Shemaitls,  6  111.  App.2d  324.)   In  the  latter  decision, 
this  court  said  that  the  dismissal  of  the  first  suit  In  the 
nature  of  a  bill  of  review  "Is  conclusive  and  bars  the  plain- 
tiff from  again  bringing  these  matters  into  litigation." 
Leave  to  appeal  from  that  decision  to  the  Supreme  Court  was 
denied  March  18,  1957.   Our  decision  in  that  case  Is  final 
and  controls  this  appeal.   (Shudnow  t.  City  of  Chicago,  338 
111.  Ap:,.  657 '•) 

For  the  reasons  given  the  Judgment  Is  affirmed. 

AFFIRMED . 

FEINBERG-,  P.J.,  CONCURS. 
LEWE,  J.,  TOOK  NO  PART. 
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sr!   to  vhloh  there  I                      ..«•  to1  »r.w»r#           &•* 

5,  1961,  In  m  U  4  o«a  duo*  whloti  tnouic  vea 

dared  Into  oourt«  t^              ** 
on               *ounci   tiiet   the  sorvfi  oea  r«nd©r<jd   ro   to  the  coate  *h.'.oh 
•re              npute  were  ■  val- 
ue           -»  oopsb.     The   $632.94  Ivad  li                                      :ltl« 

lists  of  $380.00  or  chargoa  at  $10.00  per  cosU   Tor  86  oor'e# 
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:.  178.00  for  lengthening  1  coat,  stretching  11  oor.ta  end  1  jack- 
et, mad     or  oertein  oil,  and  #74.84  for  the  undisputed  items. 
After  the  anewsr  was  filed   the  defendants  were  giwen  leave  to 
file  «  counterclaim,  mm  &q  ori  Jinuery  7,  19S3.     Site  de- 

fendants in   their  ceuntsrclsia  alleged.  In  substance,   that  the 
plelnttffs  entered  Into  •  oontract  with  the  defsndsri  te   to  el*  en 
©11  suoa  costs  and  to  restore   them  to  their  or.tglr.el  condition, 
for  a  special  contract  pries  of  #10.00  eeohj   that   there  was  an  im» 
pllad  con  tree  t  the  work  should  be  done  with  due  core  and   that  when 
oompleted  the  ooata  should  fee  reasonably  fit  far  wear  by  the  own- 
ers |   that  the  plairitlffa  performed  the  work  negligently,  the  costs 
were  not  restored  to  their  original  condition,  but  were  returned 
ehrunk,  dry,  brittle,  and  unfit  for  wear}  and,   that'. the  defendants 
were  damaged   thereby  in   the  sum  of  $3000.00.     The  plaintiff*1 
anawor  to  the  counts  relfciri  •■denied  the  material  allegations   there- 
of.    TM  mmtmm  was  heard  by  the  Court  without  a  Jury,  and   there 
were  two  9mp»r»^»  written  opinions  of  the  Court,  st  different 
timss,  in  eonnsotlon  with  the  en;,   .  tb*   final   Judg;;*>nt,  whioh 

found  the  iaaues  under  tae  complaint,  answer,  and  counterclaim 
in  favor  of  the   plaintiffs. 

It  la   the   theory  of   the  defends® ta  that  the  Court  ooaadtted 
error  Wf  not  finding  that  the  plaintiffs*  duty,  as  bailee,  waa 
not  mere:  uae  reasonable  oare  in  cleaning   the  certs,  but, 

ss  a  natter  of  Implied  warranty,   to  use   thet  degree  of  reasonsbls 
osre  and  skill  required  by  their  alleged  undertaking,  or  the 
alleged  nature  of  the  bailment,  ao  as  to  restore   the   fWJT  ooata  in 
such  a  manner  aa  to  make   them  rsssenabl.?  fit  for  the  purpose  in- 
tended, naraely,  wear  by   the  owners)    thee  the  defendants  sre  not 
barred  from  safes*!**  suoh  alleged  Implied  warranty |    that  the 
plaintiffs  did  not  sustain  the  burden  of  proof  on   bhesi  as  to  duo 
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e*re  and  skill,  under  the  coaiplaintj   n  at  the  defendants  did 

sustain  the  burden  on  them  as  to  th<-         stiffs*  lack  of  due  oar* 
and  ski  11 ,  under  the  counterclaim* 

It  is  the   fchoewy  of  tm  pi    ,         re  that  Vtm  Court  found 
the  plaintiffs  used  reeaonsble  care  in  cleanit:.  coats,  and 

that  the  plaintiffs  had  not;  ^ueranteed  fee  restore   thest  to  their 
original  condition*   Unit  the  evidence  supports  the  findings,  and 
the  Jud&soent  ia  not  contrary  to  the  aumtfeet  weight  of  the  evidence, 

It  appears  that  the  plaintiffs  were  cleaners  and  furriers, 
under  the  neae  of  Vender  8sfce**t  a  partnership,  with  a  plaoe  of 
business  in  £*et  aoline,  had  been  in  business  so:»  26  years,  end 
usually  cleaned  between  6GQG  and  ?O0Q  furs  each  vearj  the  de- 
fendants were  retail  clothiera  in  that  eityj  the  defendants  had 
38  fur  coats  end  jackets  in  a  tsrpspsr  lined  roost  in  She  baseswnt 
of  their  store  on  August  11,  1;>49|  the  coats  bslon  ed  to  oustocwrs 
of  the  defendants  and  had  been  sold  under  a  plan  which  in  eluded 
storage  for  2  years*     On  fetes  Ml  the  base  tarn  t  la  which  the  gar- 

ments were  8 toped  was  completely  flooded,  as  a  result  of  unusual 
reins,  tlie  costs  ware  under  water  for  about  two  days  before   they 
eould  be  brought  up  to  the  first  floor,  sewage  had  backed  up,  and 
the  coats  were  soaked  with  waiter  sod  covered  with  and,  paper,  end 
Beware.     They  gsve  off  an  unpleasant  odor*     ?her*o  is  sons  differ- 
ence of  opinion  in  the  evidence  ss   to  there  being  sewage  dsmags 
or  mi  odor* 

The  defender ta  called  the  plai  .tiff  a  and  aaked  them  to  pick 
up  the   coeta  for  cleaning,  after  which,  being  about  •  weak  efter 
August  11,  1949,  the  plaintiffs  took  the  costs  to  their  eatabllah- 
nsnt  in  s  delivery   truck.     Lawrence  Vender  Beke,  one  of  the  plein- 
tiffs,  snd  his  brother  pi  eked  theai  up  st  the  defendants1  store. 
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a  aa7*    fch*ra  wea  no    ;i,oti..lon  »t  41  between  Ma  and   the 

the  defendant**   *»a*ger  a*  npi  ilw  «.   to  J***  whet  >,ork  thi 
plaintiff,  ***,    to  do  or,  to*  ooata.     lie  *w  ^  dld  not  ^  ^ 
the  defendant  Stone  or  Mm  tlllMS^l  wen***,   fe,   "if>,r.     Tb(> 
defendant  Stone    to    I        *«.  hoimr,  fcbet  he  tod  Lawrence  Vend** 
Ml  hud  *  eenveraaeior.  W*w*»**l  a  tore  S  or  3  da*a  *fter 

the  storm  at  it*  Vender  »»*  eeid   |  ould  Uke  ^  of  m 

wad  *«o  water  on   fee  oowti,  *»  ear*  clean  that  out*,  end  a«  to 
prim  he'd  have  to  find  out  ft***  it  would  run,  '  II*  ciefe,.d«»te' 
Manager,  Fi  eher,  sold  bo  md  E«mtBM  bander  Kekw  had         .      l* 
ooniraresUon  at  fcha  atora   a  few  4*,,  m*,  tha  aeori^  in  whioh 
Vender  Bote  aaid  he  did  not  think  the  Airs  would  be  hurt  end 
th.  *f  could  be  cleaned,     "ubar  says  ba   *  t  d«. 

fwndent  Stone  a^  L**r«noe  Vender  §»«*   talking  ft*  the  a  tore   tho 
*aa»  or  neat  day,  but  did  not  hoar  way  of  that  weaver**  ticm. 

Whan  one  ©r  tha  plaintiff*,  Clera  Vendor  Bake,  e«w  tha 
condition  of  tha  ooata,  ehe   t»*tlfl*d  aha   telephoned  tha  defendant 

MM  to  th©  ef root  that  ah©  v««  ,  to  aend  tho  ooata  baok. 

Stone's  reply  MM  that  ho  did  not  know  what  to  do  with  tha  coat*. 
for  bar  to  do  tha  boat  aha  could,  and  ho  would  ho  aatiefied  if  aha 
would  §•*■  one-third  of  tho  co®  to.     Tfee,  Vender  >oko   then  told 
Stone   that  they  would  haw  to  charge  fBS.OO  par  ooat.     Stone   told 
her  that  ha  aid  not  have   tha  ooata  Insured  and  oould  not  afford 
that  figure.     «rs.  Vender    eke  than  stated   that  sho  would   Just  olaan 
tha  ooata  for  $10.00  eeeh,  -  no  oiling  and  no  etretohing,  -  pro- 
vided e'tone  would  do   MM  oiling  end  a tra toiling  and  put   tho  lining* 
back  la  htawalf #  and   that  low  plaintlffe  could  not  guarantee  any- 
thing beoauae  of  tha  lad  condition  of  tha  ooata.     She  tWetlfiwd 


-     4     - 


*«<■ 


atom  tlsen  told  her  to  go  ahead,  an  plaintiffs  did  so*      1st 

defendant  fctsone   testified  be  did  not  talk  with  lire.  Vender  Beke, 
bat  that  sever*!  days  after  hie  and  Lawrence  Vendor  Hs  fee's   talk 
et  the  store  Lewrertee  end   he    talked  on  the  phone,  Lawrence  at  first 
saying  the  price  would  to©  #8S*00  per  coat  end    they  would  £uaraats* 
the  sa£*f  stone  not  agreeing*  then  Vender  Bake  saying  #10.00  psr 
eoet  for  cleaning  only.  Stone   to  do  Hit  oiling,  erid  put  the  linliigs 
and  ahoulder  pa^»  in,   to  which  Stone   agreed,  and   Km  plaintiff* 
pi  eked  the  eoata  up  after  that*     Leer*  gndsr  Bake  denied  having 

any  telephone  talk  with  Stone* 

The  plaintiffs,  on  account  or  (fee  condition  of  the  coats, 
had   to  do  the  work  personally*  i*e.,  their  employees  would  not  work 
On  then*  and  spent  about   three  weeks  eleaaing   thwnt*     fh*y  took  Out 
the  linings,  which  they  washed  end  dried,   and   then  they  dry  cleaned* 
slaed*  m  Ashed   the  airings*     3H*»J  took  out  the  shoulder  pads 

end  facings  and  provided  new  pads  sad  feeing**     Thsy  used  rubber 
gloves  and  shampooed  all  of  the   furs  by  hand*  after  wh  ..way  dried 

the  furs,  put  them  in  d rusts,  and  cleaned  them  with  sawdust,  which 
wss  evidently  the   Oiiato?iary  aathod*     11"»  plaintiffs   then  delivered 
the   coats  to  the  defendants,  and   some  neeta»foot  oil,  and   showed 
the  defordnnta  how  to  oil  thea,  which  the  defendants  undertook  to 
do*     The   coats  were  returned  he  twee  ;>wber  1  end  r^eeaber  SI, 

1949*     'ffce  defendants  made  no  complaint   then  as   to  t'ts  plaintiffs* 
work*     The  linings  had  previously  been  finished  and  delivered  to 
the  defendants*     The  stretching  end  blocking  had   to  on  done  after 
the   pelta  hed  been  oiled.      .I*  defendants  had  no  equipnsnt   Tor 
stretching  and  Hocking,  and   they  asked   ths  plaint!  ffS   to  stretch 
mr^  hlock  aoom  of  the  coata,  which  the  plaintiffs  did,  at  varying 

l'Sea,  usually  $16*00  per  ooat,  In  addition  to   the  prevlo  «sl;- 
mentloned  $10*00  psr  oo«t   oh.vrge,  •  the  defendants  !ievi:;ij   told  the 
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pi  f  It -tiffs   r;hose  '  oul«v  '»  bud  shrunk  and  needed  stretch- 

ing* The  defendant  rtone  says  the  costs  were  stiff  end  brittle 
when  returned  by  the  plain  tiff*  end  one  or  sore  were  torn.  7ha 
evldeneo  on  ©shelf  o.f   the  plaintiffs  is  the  isjn»raior.  under 

water  of  these  costs  Swtild  waove  tbe  nctursl  oils  end  make  thesi 
dry  and  brittle  end   taw  only  way  to  SOWSSt  that  was  to  raplaes 
the  oil  ay  oiling  the  pelt*.     Taw  0  fca  were  to  do  and  did 

do  the  oiling  end  put  th©  linings  seek  in* 

The  de  fa- dents  sppare  not  disclose  to  ift*  owners 

of   the  Swats*  unless    ass  owner  wee  dissatisfied  upon  delivery  of 
the  costs,  asm!   assy  had  been  stored  In  a  tarpaper  lined  room  or 
that  they  had  heum  in  e  flood  mti  covered  with  weter,  said,  etc., 
and  that  it  had  been  necessary  to  have   t.ieia  cleaned.      /he  de- 
fendants atade  various   adjustments,  of  one   kind  or  anethsr*   with 
their  customers  who  owned    fcha   costs,  which  cost  the  defendant 
#1679*990  shQugh.  the  sdjusfesents  wero  not  cash  refunds,   r-  so 

adjustment  "losses*  are    the  basis  of   the  counts rcleisi*     Of  the 
©8  coats  involved  la    &e  dispute,  s'oo«t  14  were  kept  by  the  de- 
fondants'   owner  S<aswawaWS«  with  apparently  no,  or  Us  vis  t  real 
disss tiefaotl on,  asd  no  specific  edjoatrwnfcs  were  made  on  thoes 
particular  co^ts,  igh  the  defe.idtmts  say  they  rave   those  owners 

sewe  discounts  en  subsequent  purchases,  to  "keep  thea  satisfied",  « 
one  of  law)  wi  tnesass  for  the  plaintiffs,  a   forser  ewployeo  of  t  e 
defendants,  had  her  own  fur  coat  involved  in   Hal   flood,  it  was 
aaong   those  cleaned  by  the     pit-in  tiffs,  and  ahe   sol.    a  m  wae  now 
searing  it  currently  and  it  was  o.k.j   abou»  24,  however,  were  eo 
unsatisfactory  to   the  del  IS)1    custom rs    thst  upeoiflo  edjuet- 

raenta,  such  as   giving  thea  new  coats,   or  other  *erohand*  se,  at 
discounts,  had   to  be  asde  on  then* 
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The  plaintiffs  snneStfWg'   !    a  ta  tenant  of  the  account  to  the 
defendants  about  •ranuary   1,  1930*     A  few  weeks  later  one  of  tha 
plaintiffs  culled  and  astatd  for  pawns?  &•      :-.*he  e*Xen4emt     tone   than 
aaked  for  en  additional  discount.     He  mad*  *h>  cnnplai-  i     Ma- 

ttel tjoality  of  the  plaintiff  a*  work*     They  declined  any  additional 
discount.     Stone   refused    to  pay,  and   this  salt  eventually  follow 

.         0 

One  of  the  principal  {Questions  of  fact  at  the  trial  was 
whether  thf  plaintiffs  expressly  "guaranteed*  their  worlr  In  clean-' 
ing  the  eoata.     ?he  Court,  inter  alia,  found  that  issue  la  f*vor  of 

laintiffs,  to  the  ef fens  they  had  not,  and   the  defendants 
accept  that  dsteralnatlon  and  a*e  suiting  no  issue  of  that  finding 
on  thla  appeal.     Ttm  athar  issues  are  whether  there  was  an  implied 
warranty  by   the  plaintiff* f  g&stfeep  the  dafandanta  ere  barred  fro* 
enforcing  euoh  implied  warranty,  if  there  ware  anyf  whether  the 
plaintiffs  sustained  rden  of  proof  under  complaintl 

and  whet  he  r  the  defendants  sua  tsined    thai*  burden  of  proof  under 

* 

s   counterclaim* 

■  s  was  a  bailment,  for  compensation  or  hire,  -  one   type  of 
bellmen  ta  for  the  mutual  benefit  *\f  the  bailor  and  beilee,  *  in 
which   Mat  plaintiffs  wars    she  bailee  am:   the  defendants  were  the 
bailor; &  j,  ">„  Lf,  iMand  j^.jRt,, &ffial  the   terms  of  Has   oor.trr.ot  of  bail- 
ment are   controlling  with  inspect  to  the  rights  and  -lutias  of  tha 
ballo-*'  ballast     jfc  I'-l*  L»  ,snd   ?•»  v*  ddfti   an  ordinary  bullae  la 

not  an  insurer  of  the  subject  of   the  b&llannt,  and,  unless  he  en~ 
largea  his  reaponaihility  by  oontrsot,  ha  is  liable  or."  loss 

or  damage   to   the  property  resulting  frota  his  ne^llisenae,  •  ne^li. 

the   care  of  Was  property  is   tha  basis  of  tha  bailee's  lisbillty, 
•  the  psrtles  may  Increase  or  deoreaee   their  rights  by  express 
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contract,  but  •   prov:,aion  ejvlar*  -he  bailee  »e  liability  must 

be  In  clear  and   unnd  a  cakable  langue$»l     4.  J.  ~  «  L.  sand  ,P.ft  o«  867- 

M£J     ?     -^Si  vt  -  .  .   -    0'-  *4ft    (1«8A)   242  IU*   **»•   101,    JACOBS 

JU_  J£  (1925)  310  111.   24?|  ££  yA  jjj^  48)  354  111. 

4pp.  294$  where   the  katlgamt  Is   for  the  mutual  benefit  of  the  bail- 
or and  bullae,   the   bailee,  In  the   absence  of  special  contract,  ia 
held  to  the  oaKsrelee  of  ordinary  cere  with  suspect  to  I  ubjoot 

aaifcfcar  of  fclie  ant,  •  i.e»$  such  care  as  *n  ordinarily  or 

IHatawaiibiy  pfitfliit   MM  wou3/>    take  of  his  own  gftsjdi  of  Hka  char- 
acter under  aia&Mar   a$jpessiats&«aj8|     ^  l^.L^.,  LAW  tmd    FVT   p«  ,670,1 

:£S  yA|.g^r>jasP.g>:,at  a^.  supra*   I  .  v.   iv.;;^ 

and.,C-7.-y;H  v;  CO.    (1898)    171  ill.   602f  |;0  -^.^j;,.  v.  «& 

la,  (1-519)  289  111.  320$  a  bailed  who  agrees  to  perform 
services  with  reapect  to  ;roperfcy  belled  zauat  fulfill  his  under- 

taking  ln>- ascordatfoe  with  bla  agree  laent,  -  if*sas\ll  «*  wall  aa  oare 
la  required  iaf  It  the  bailee  purports   to  have  such  skill  ha  auat 
nee  a  degree  of  skill  adequate  to-  the  due  perf orras; 1 oe  of  his  under* 
taking  1     4,  I.-'  .  h»  and  ?a«  p^  674s  a  belle©  ts  en  titled  to  compenae- 
tion  for  services  perfortaed  In  connection  with.^he  bailed  property 
under  the  contract  of  ©cHEw-nt.  •  hi  a  right   to  compenaation  being 
dependent  on  the   terras  of  the  contract  1     ft  2  \  . .  L»  and   ?. »  p.  67fti 
the  bailee  has  the  obi  an   to  redeliver  to  the  bailor   the  identic 

oal  property  ballad,  but  this  may  be  fulfilled  even    thourrh  the 
property  la  ao  changed  1  -anee   that  it  cannot  be  identified. 

If   the  bailee  has  not  been  wan  ting  in  due  care  with  respect   to  the 
propertyl     4_  .JFa>  g«  ,6.7.31   *«  *»  other  civil  cations.  In 

actions  betwe  >n   a  bailor  *ftd  bailee   the   harden   Is  on  ff 
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to  eatsblish  the  essential  eisswnts  of  his  cause  of  action,  and 
t)3«  defe  dent  hss  the  burden  of  sustaining  a  counterclaim  Inter- 
posed  by  hlwf  In  a©  action,  or  oeunterwlela*  by  »  bailor  for  Ass* 
to  wailed  property,   MM  burden  of  proof  is  -  m  bailor  to  show 

:st  the  property  ves  in  gawd  condition  when  delivered  to  the  bailee. 
but  proof  of  de  11  very  thereof  In  good  condition  end   return  by  the 
bailee  in  *  4ssn£«d  state   cresses  «  presumption  of  /•.esliganoe  on 
MM  pert  of   the  bailee*  or  me&es  s  »o«o*ll©a  prlsaa  facie  case,  end 
casts  on  tbe  balloe  the  burden  of  going  rorwsrd  with  evidence  to 
ahow  the  d swage  MMOfVwd  i  his  fault,  but  such  does  not  shift 

the  ul  bless  to  burden  of  proof  frewa  the  be  i lor  to  Km  bailee,  -  the 
bailor  oust,  la  all  instances,  u:.  .rove  the  wells*  was  neg» 

■  ,  •  it  swell  ^ii:  ft::  -y.ix*&®n  of  proceeding  or  rward 

with  the  fv$4wnat#  -  and  even  that  burden  is  not  ©est  4  allow 

where  his  lack  of  Ligenwa  e:  rely  snpssrs  frost  th*  ball- 

or*s   testimony  or  possession  of  the  bailee  is  not  actual!    & 

Xa  £g*a  supra?       .  .  v.. 

2,  U*4»)  356  111.  *pp.  488. 

We  b«lleve   the   'Jrlal  0ow#l  correctly  found   that   the  pre- 
ponderance     .  lenoe    .  £S  that   ft!*   pi  WRs1    first 
proposal  was  to  do  the  Kg                 S  .-00  per  coat,  and   to  j-uarantee 
the  workj   that  the  defendants  objected,  mvl   the  plain  biff  •  end  de- 
fe::dentS  then  agreed  to  ■  price  of  $10.00  per  coat  for  cleaning 
only,  m  no  taling  and  no  stretching,  m  the  plaintiffs  to  tsks  out 

I  and  clean  thea.   (sod  evidently  provide  new  shoulder 
pads  and   fedngo).  the  deferments  to  put   the  oil  beck  in  the  no  its, 
stretch  the  coats  when  needed,  end  put  the  linings,  peds.  end  f«o- 
:s  bsck  In,  an-J   that   th.' 0  undertaking  o£  the  p]  I  ffs. 
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Of  tbe   conditio?:  or   the  eoeta  «tta?         $j  oerae   t©  the  pUJ.nLJ.ffa, 
wss  not  expressly  guerentoMMas     ^h&t  wea  Mat  Malnwt  i  iMMl 

it   controls  ss   to   vhe   rights*  and  lor  tmi  bail- 

ee*    *he   itl*S»tl4MMI   »i  B4Mftfe  pl^intif -S   con- 

tracted to  PMttfWt   Mai  eo    :,3    to   tfefliV  original  condition  wore  siiaply, 
In  effect,   round  M  I  SktiUdl  6enPt  end    the  e^idsnoo 

Mil  titan   that  finding,   fir.  .rather  ©negation  of   the  counter- 

claim that  there  Mil  en  implied  contract  that  when  oo-oploted    the 
eoats  should  be   muni   I-     Pit  for  wear  by    She  owners  fir-os  nc  sup- 
port, un<3r?  eiailar  elrcusas  teneee,  Irs  Hflf  of   the  pttlaslpel  llllaoia 
ceses  el  fce>6  bj  the  defends ia« 

The  pi  ffa,  as  ordinary  b£l!9«e„  wer»e  not.  insurers  of 

bht  subject  of   Um    I  est*     Bales?       • -■ '  -c  wee  en- 

larged by    the   contract  o-'4  bisilaseni,   en "      Ml   Bi  ~-©s  not  in- 

dicate it  was,  they  ere  liable  only  for  •  -;-    Ml   '--       •  layMty  ro- 

eu".  o  .  efeety  ne  cws.        ;Ksy   &r«  tatld  «  exercise  of 

ordinary  •Ave  with  * .-,.-■■      to  the  nroperty,  H  ■   use  of  e 

cero«   of  skill  adequate   to  the  due  perfor-w*.'  ce  of  their  undartnkinfi* 
Hmj  ■       l  no  clear  end  m         'cable  age  enlarging  crawl 

bel  laa's  liability* 

■rre    is  no   :Ur*efc  etfl  dov.ee   of  negllgei  ce  by  Mai  pi  air.  tiff  a 
in  Hm  iiltejilm  ayejgf  g  or  of  nay  failure  to  use  r  degre«  of 
skill  adequate   to  the  **•  performance  of   Hull1  —iw1>sldng>     ■*!• 

Mat  evidence  or   briefs  Mgftafe  anything  fee*  cleaning 

process  done  by   the   plslntJ  f fs  ■  should  not  have  been  done,  or 

one    that  ought   to  have  beer    ?one,  ae  ».  matter  of 
•I  the*  ■pgjnawy  ci  re,  or  skill,      fere   ■»■    the   o.'rcuastanoes,  urge* 
by   Mat  defendants,   of   the  shrinkage  of  some  of   the   eor.te*    thslr 
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dry,  brittle,   rn  •   a  tiff  eo-  i«   tearing  or  rippinf;  of 

Boras,  fross  which.  sh«  dofe  urge  an  in:  n  or  so  cl  ;alon  of 

negllgenflt  or  lack  of  use  of  skill*     Hmnm  elr-rutna  t*moee  were 
proper  eLeattmta   for  the  Court  to  consider,  all  other 

material  evidence  tt*4  c' rcuiaste^oea,  In  drawl;.  Inference  op 

conclusion  of  negligence  or  no  negligence,  »  uae  of  or  failure 

to  use  s  degree  of  skill  adequate   to  the  due  performance  of  the 
undex'  •tteulinr  eireucastanoc-e  were  only   t   part, 

and  by  no  means   all,  ef  the  evidence-  and  elrcu.13ar.sn.ces  to  be  ao 
considered,     -&11  of   th.-  svider.ee  .o  be   taken  into  account, 

including,   fca*»i£  ot:  er   I  Inga,   the  background,   condition,   wA   clr- 
cuastwncea  of  t:;ese  f&aftg  When   ttiey  eaege    to  the  plalntlf  fa,  the 
plaintiffs*  experience  In  their  business,    She  loss  of  natural  oils 
r.'ne  pelts  frost  the  laurel  on  la  etc*  at   the  defendants' 

re    (nn&   from  the  neoeaaary  aharapcoinr,  toj    Bit  olr  stiffs,  we 
preamae),    the  defe-dfcl.ts*   recognition  of  the   apparently  deaperats 
condition  of  the  costs  by   their  corriaent   they  would   be  aStiafitti 
if  the   plaintiff!  could  save  one-thlr     0       ha  co?  ts   (aa   the   plain- 
tiffs* evidence  i  tea),    ths   ttttual  steps   the  plaintiff  a   took 
as  to   the  coats,    ih*  a   the  plaintiffs  were  not  to  do   the 
complete   process  and  aa    to    the  defe  1ft  ta  being  obliged    ^o  cooplete 

finish  ^heia  theraselvee  by  oiling,  atratohlng  etc*,  that  about 
14  ooata   (being,   inciaetitilly,   mora  than  1/&   of   the  58  involved) 
were,  in  laat  rnalyala,  kept  by   the   defer  dt/.ts*   custoaera  with  no, 
or  little,  real  dlssatia ruction,  and  no  apecific  ed Justnsnte   there- 
on,  in         tM  -  c.;  rcuas' i;nces   that   the  defendants 
accepted   the   ocf:ts  without   co  t   at  the    tisa  of  delivery,   op  at 
the    tl.ne  of   the  preaenti  'If fa*   ststewsnt,  aa   to  the 
Character  of   the   work,  or  eny  oo.  t  until  triey   filed    tlielr 
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en»w»r  in  the  present  suit  about  two  years  after  the  coats  hod  bean 
returned,  and  without  awaking  to  recover,  efflrsBtivoly,  i»y  ©lleged 

deasges  ur  M 1  thsir  aounterelsl>:i  hsmln  acre  than  threw  years  after 
Hat  eofite  had  been  re -turned* 

As  in  other  ei-il  actions,  she  fcurden  was  on  the  plaintiffs 
bailees  to  establish  the  essential  elensents  of  the  cause  of  action 
alleged  in  t'rse  eosjplcir.t,  -  uhs  only  controverted  allegation  being 
that  Dm  defer 'denes  were  indebted  to  the  plaintiffs  for  services 
end  materials  sold  and  delivered  by  the  :  stiffs  to  the  defendants 
at  their  instance  In  the  esttunt  of  $632*84«  ^he  plaintiffs  adsdt- 
tedl?  did   zlm  work  requested,  3*iee  oberood  for  cleaning  ths 

38  oeats  was  that  agreed  upon,  sad    there  Is  no  contention  the  othsr 

r^es  for  other  olslasd  itens  era  unro^  Is*     i'he  allegation 

of  the  defendants*   answer  that    the  cleaning  services  rendered  were 
of  i  defective  and  improper  character  and  destroyed  the  value  of 
the  sloshing  ia  really  a  jsatter  of  sffl  -ivs  defense  on  which  ths 

burden  of  proof  would  be  on  ths  defendants,  but  even  if  such  be  an 
essential  alenaent  of  the  plaintiffs*   cause  of  action  the  evidence  is 
such  the  Court  could,  under  the  olreuastsnces  here,  properly  find 
they  satisfied   the  burden*     In  any  event,   the  defe  dants  bailore  had 
ths  burden  of  sustain  sir  counterclaim  end   the  evidence  ia  such 

ths  Court  could  properly   find  they  bad  not  satisfied   that  burden. 
Insofar  as   the  counterclaim  related  to  alleged  negligent  or  un- 
skillful  acts  by  the  plaintiffs  the  ultiaete  burden  was  on  the  de- 
fondants  bailors  to  prove   the  bailees  were  negligent  or  did  not  uss 
s  decree  of  skill  adequate  to  the  due  psrfornsrise  of  their  under- 
taking*    Under  the  oirouawtanees,  including  particularly  the  faot  that 
the  goods  were  not  delivered  to  the  bailees  in  good  condition,  the  re« 


-  12  - 


■  .. 


lo 


S 


mm     B 


-    I 


>n   thereof  Of   the  bailees  la  «*>',! sjae;.;#dw   state*   If   they   could 

be  eons ide rod  so,  does  not  in  this  esse  create    ths  usual 
presuwptien  of  negligence  of  She  bailees  or  east  on   then  the  bur- 
den of  going  fopward  with  the  evidence*  ton*  even  if   IBsSt  usual 
presumption  prevelled   the  pie  in  tiffs  did  se  WeaWJ    Kfed    ihe 

ultimata  burden  of  piXMaf  ©till  r*sts  on  the  do  fa  ■  hallo**. 

IN  mattier  or  drawing   •   proper  inf  erenow  or  conclusion  of 
M&li^pMMawe  or  no  Begl  ■•;;   the  use  or  non«use  of  ©  degree 

of  skill  adequate  to  the  6wt  j?erf©rmsrcw  of  ■■•iff**   under- 

taking, from  all  the,  evidence*  direct  l         ..■.pouasitanfcial*  is  a 
question  of  fsot*  prismr  I      fep  fetal  1  Court*  Had  we  ere  not  at 

liberty  to  aisturb  the  inference  or  conclusion  ao  drawn  if  it  la 
reasonably  supported  by  the  evlder.ee*  Le  not  e$s4n*fe  the) 

Manifest  weight  of  the  eyif?anoe*  -  lew  heviv»g  be«n  heard  with- 

out a   Jury*  the   "Eripl  Court's         Singe  en  questions  of  fact  are 
entitled  to  ti.se  eera©  «e-ght  as  those  of  »  jury's  venllot*     '■•'hepe 
is  eoapefcent  evidence  which*  standi  g  felons*   together  with  ell 
ree»o;:i*ble  inferences  end  Intendments  Is  its  aspect  most  favorable 
to  the   plel  s*   fairly   tends  -3ve   the  essential  elements 

of  the  plain  tiffs'    case*  and*  hence*  had   there  been  »  Jury*  e 
notion  by  the  deferdsnte  for  ■  directed  verdict  or  Judgment  notwith- 
standing  the  verdict  could  not  have  been  allowed*     weighing  the 
evidence*  not  to  determine   Its  rareporKflererioe*  ee  an  eplginel  wafer* 
but  only   to  determine  whether  the   $s4ga*nt  be  contrary  to  the 
Manifest  weight   thereof*  we  osnnot  ssy  it  is  contrary  to  ths 
cwnifsst  weight*  end  hence,  ha         WSW  been  e  Jury  s  notion  by  th» 
defendants  for  «  new  trisl  could  not  have  been  allowed.     Jt  msy 
not  be  set  asids  swrely  beoeuse  In  some  respects   the  evidence  be 
oor.f llotlng,  as  it  1st  f,t.  i  --3  etc   (1965) 

8  111.  App.    (2>  248. 
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«8»v*  reed  tin  pri.-.olpel  Illinois  ow  cited  by  the  de- 
fendsnts,  nssaely*    JgD_  .3^0,  00f   (j,^)  gc^ 

111.   AffN  651  Hail  WPrnjeUlfc  i»*»J  48  111.  54*  mTOB  vn 
WMia  (1860)  23  ill.  524,   |  ^.^  CO,    (1923) 

227  Ul.   App.  390*  ft^g  (igt7)  24S  111,   *pj»,     «•) 

flffi  .  _,«*»»  »«  aac  j       «>t0f> 

(1924)  315   EfeiMKS  |  ©jL*Wl«u...  (1881)   10  111.   Aw. 

4241  HIS  ^aWJSJk  C191S)  193 

14!  s^V  *.jUlZ*L££J*W*  ttS^i^*.  U--        :2ps^«-^^.  323. 
ttt  do  not  believe  shea  at  vsrlimee  with  our  views  or  tint',   &h#y 
require  a  different  conclusion. 

The  Judgment,    she  re  fore,  should  he.  end  is  affirmed. 


IFFISM8D 


Eovaldl ,   J.    Concurs 
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STANLEY  ALEXANDER, 

v. 

MARILYN  ALEXANDER, 


Appellant. 


Appellee. 


14     I.A.I  10 


APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY. 


MR.  PRESIDING-  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE 

COURT. 

Plaintiff  filed  hie  complaint  for  divorce  on  the 
ground  of  desertion.   The  court  heard  the  evidence  and 
entered  a  decree  denying  plaintiff's  relief. 

The  only  point  urged  to  reverse  this  decree  is 
that  the  evidence  for  defendant  has  no  probative  value  and 
did  not  overcome  the  evidence  for  plaintiff. 

The  court  heard  and  saw  the  witnesses  and  was  in 
a  better  position  to  judge  their  credibility  than  we  are, 
and  we  should  not  disturb  the  chancellor's  finding  unless 
It  is  against  the  manifest  weight  of  the  evidence.   The 
burden  of  proof  was  upon  plaintiff,  and  th©  chancellor  could, 
upon  the  evidence,  determine  plaintiff  had  not  sustained  the 
burden. 

The  decree  is  affirmed. 

AFFIRMED. 
KILEY,  J.,  CONCURS. 
LEWE,  J,,  TOOK  NO  PART. 
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GEORGE  C.  PARKER, 


Appellee, 


v. 


BERNAT  BUILDING-  CORPORATION,  a 
corporation, 

Appellant. 


14    I.Ao  110 


APPEAL  FROM 


MUNICIPAL  COURT 


OF  CHICAGO. 


MR.  PRESIDING-  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE 

COURT. 

Plaintiff,  a  real  estate  broker,  brought  this 
action  to  recover  a  commission  for  procuring  a  tenant  for 
defendant.  A  trial  with  a  Jury  resulted  in  a  verdict  and 
Judgment  for  plaintiff,  and  defendant  appeals. 

There  is  conflict  in  the  evidence  as  to  whether 
plaintiff  was  employed  as  a  broker,  and  whether  he  was  the 
procuring  cause. 

The  evidence  discloses  that  defendant  inserted  a 
blind  ad  in  one  of  the  dally  newspapers,  offering  space  in 
its  building.  Plaintiff  answered  the  blind  ad  and  then 
received  a  call  from  one  of  the  representatives  of  defendant, 
acknowledging  receipt  of  his  letter  and  advising  him  that 
they  were  offering  space  at  ninety  cents  per  square  foot. 
Plaintiff's  evidence  tends  to  prove  that  he  was  in  communica- 
tion later  with  defendant's  representative  and  advised  him 
that  he  had  contacted  another  broker,  who  had  a  prospect 
for  the  space,  and  that  the  prospect  was  willing  to  pay  one 
dollar  per  square  foot.   The  difference  of  ten  cents  per 
square  foot  for  the  space  deslre.d  by  the  prospect  amounted 
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to  approximately  $25,000.  Plaintiff  testified  that  he  told 

defendant's  representative  that  defendant  would  have  to 

pay  the  co-operating  broker  a  commission  and  a  like  commission 

to  plaintiff,  if  they  were  able  to  obtain  a  tenant  who  was 

willing  to  pay  one  dollar  per  square  foot.  Although 

defendant's  representative  denied  such  a  conversation  with 

plaintiff,  there  are  circumstances  disclosed  by  the  evidence 

which  tend  to  corroborate  plaintiff's  testimony.  Part  of 

such  corroboration  is  embodied  in  the  letter  of  December  11, 

1951,  from  plaintiff,  addressed  to  the  attention  of  Mr.  Share, 

defendant's  representative,  and  introduced  in  evidence  by 

defendant,  which  in  part  reads  as  follows: 

"In  line  with  our  several  conversations  on  the 
above,  we  had  a  lot  of  brokers  who  did  not  mean 
business  -  so  we  therefore  did  not  contact  you. 

"Now  through  Lang,  Weise  &  Cella,  Mr.  Chas.  Hood, 
we  have  come  up  with  a  fine  prospect  (who  can  meet 
your  standards)  whom  you  met  last  week,  namely  — 
(December  7,  1951 ) 

Mr.  Rothschild  Vice  Pres, 
Standard  Cap  &  Seal  Company 

"They  inspected  your  building  on  the  proper  lease 
basis  and  a  rental  of  one  dollar  ($1.00)  a  square 
foot. 

"In  our  conversation  to  save  you  money,  I  quoted 
$6,000.00  expense  to  build  offioes  and  I  understand 
your  Mr.  Share  raised  this  amount  to  ^7,500.00.   Of 
course  Mr.  Share  you  can  spend  any  amount  you  wish  - 
but  I  was  only  trying  to  hold  the  amount  down." 

It  is  undisputed  that  it  was  plaintiff  who  first 

contacted  the  co-operating  broker,  and  that  the  prospect 

entered  into  the  lease  for  the  space  in  question.   The  sharp 

conflict  in  the  testimony  centers  around  whether  plaintiff 

Informed  defendant's  representative  that  he  would  also  expect 

a  commission  similar  to  the  one  paid  to  the  co-operating  broker. 
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The  jury  saw  and  heard  the  witnesses,  and  we  should 
not  disturb  their  finding  and  the  Judgment  entered  thereon, 
unless  we  are  satisfied  they  are  against  the  manifest  weight 
of  the  evidence.   Roller  v.  Kurtz,  6  111.  2d  618.  We  think 
the  evidence  amply  supports  the  verdict  and  Judgment. 

We  have  examined  the  several  instructions  given 
for  plaintiff,  about  which  defendant  complains,  and  defendant's 
refused  instruction  No.  13.   The  complaint  made  about  plain- 
tiff's given  instructions  is  without  merit.  We  think  they 
correctly  state  the  applicable  rule  of  law.   The  court  was 
Justified  in  refusing  defendant's  instruction  No.  13.   It 
was  a  peremptory  Instruction  that  did  not  correctly  state  the 
law  and  withdrew  from  the  Jury  the  element  of  procuring  cause. 
Defendant's  given  instructions  Nos.  10,  11  and  12  adequately 
presented  defendant's  theory  to  the  Jury. 

The  Judgment  is  affirmed. 

AFFIRMED. 

KILEY,  J.,  CONCURS. 
LEWE,  J.,  TOOK  NO  PART. 
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PHILIP  SLAN,  GEORGE  SLAN  and  MAX 
SCHMETTER, 


Appellees, 


v. 


ALBERT  JOHNSON,  EDWIN  JOHNSON,  and 
HIGH-LOW  TANK  CAR  SERVICE  STATIONS, 
INC.,  a  corporation, 

Appellants. 


114    :.jAo  in 

j       APFEAL  FROM 

SUPERIOR  COURT, 


) 


COOK  COUNTY. 


JUDGE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  is  a  chancery  suit  for  a  determination  of  the 
interests  of  plaintiffs  in  defendant  High-Low  Tank  Car  Service 
Stations,  Inc.,  referred  to  herein  as  High-Low,  and  for  an 
accounting.   The  Chancellor  fixed  the  Interest  of  each  plain- 
tiff in  the  corporation  at  25%   and  ordered  the  accounting. 
Defendants  have  appealed. 

In  19^1  Max  Schmetter  operated  a  gas  station  at 
55th  Street  and  Millard  Avenue  in  Chicago.   Philip  and  George 
Slan  at  the  time  were  doing  business  as  the  American  Petroleum 
Company,  selling  gas  and  oil  at  wholesale,  and  supplied  gas 
and  oil  for  Schmetter' s  station.  Defendant  Albert  Johnson 
was  at  the  time  a  large  operator  In  the  gas  and  oil  business, 
having  fifteen  stations,  retail  and  bulk,  and  an  Interest  in 
six  other  related  businesses.   In  April,  1941,  Johnson  took 
over  Schmetter' s  station.  Plaintiffs  sued  in  1951,  claiming 
that  Johnson  took  over  the  station  pursuant  to  an  oral  agree- 
ment under  which  he  was  to  operate  the  station  through 
defendant  High-Low  Corporation  and  issue  the  plaintiffs 
and  himself  each  25%   stock  interests.   They  allege  he  broke 
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the  agreement  and  they  demand  the  stock  and  an  accounting. 

The  decree  finds  that  plaintiffs  and  Albert  Johnson 
made  the  alleged  oral  agreement  on  or  about  Aptil  1,  19 Z&. 
that  Johnson  breached  the  agreement;  that  each  plaintiff  was 
entitled  to  25%   of  the  "stock,  property,  assets  and  business" 
of  High-Low;  and  that  plaintiffs  were  entitled  to  an  account- 
ing of  the  business  operations  since  April,  1941.   It 
ordered  the  cancellation  of  the  High-Low  stock  held  by 
defendants  Albert  and  Edwin  Johnson  and  the  issuance  of  the 
stock  25%   to  each  plaintiff  and  25%   to  Albert  or  Edwin  Johnson 
or  both. 

In  lieu  of  a  master's  report,  the  Chancellor,  under 
a  stipulation  of  the  parties,  considered  the  testimony  and 
exhibits  as  though  Introduced  before  him  "in  the  first  instance. 
The  decree  rests  upon  the  record  thus  considered.   The  parties 
in  this  court  dispute  the  proper  interpretation  of  the  stipu- 
lation.  The  point  of  dispute  is  whether  or  not  under  the 
stipulation  we  are  bound  by  the  rule  that  the  Chancellor's 
findings  will  not  be  disturbed  unless  manifestly  against  the 
weight  of  the  evidence.   The  dispute  becomes  academic  in  our 
view  of  the  evidence.   In  considering  this  appeal  we  are  in 
as  good  a  position  to  Judge  the  testimony  as  the  Chancellor 
was,  and  we  shall  consider  the  entire  record  in  making  our 
decision. 

Defendants  contend  that  the  evidence  does  not 
sustain  the  oral  agreement  nor  the  decree's  disposition  of 
the  subject-matter  of  the  issues  and  that  the  action  should 


-3- 

be  barred  by  reason  of  laches. 

The  testimony  for  plaintiffs  is  that  on  April  1, 
19*1,  Schmetter  owed  the  Slans  $2,652.63  for  merchandise, 
owed  George  Slan,  personally,  W0,  and  owed  Rose  Leftwich, 
Schmetter' s  sister- in-law,  $1,000;  that  a  conference  was 
had  on  that  day  between  Albert  Johnson  and  plaintiffs  in 
which  the  Slans  agreed  to  cancel  the  debts  due  them  and  pay 
off  Rose  Leftwich,  Schmetter  to  turn  over  the  gas  station, 
and  Johnson  to  organize  a  corporation  to  operate  the  station 
and  to  have  issued  to  each  of  the  conferees  25%   of  the  stock; 
that  plaintiffs  performed  under  the  agreement,  High-Low  was 
formed,  and  Schmetter' s  station  was  wrecked  and  a  new  one 
built  by  Johnson;  that  subsequently  plaintiffs  were  instrumen- 
tal in  procuring  an  agreement  for  a  warranty  deed  by  which 
the  land  under  the  station  was  to  be  conveyed  to  Johnson; 
that  the  land  was  conveyed  and  paid  for  out  of  the  station's 
earnings  and  conveyed  by  Johnson  to  High-Low;  and  that 
though  plaintiffs  often  demanded  the  High-Low  stock,  Johnson 
refused  to  cause  its  issuance. 

Johnson  denied  any  such  oral  agreement  and  said  his 
only  agreement  was  to  see  that  Schmetter' s  indebtedness  to 
the  Slans  would  be  paid  if  the  station's  operation  was  success- 
ful.  This  testimony  does  not  explain  the  undisputed  trans- 
actions, in  which  George  Slan  cancelled  Schmetter' s  $800 
personal  debt,  Philip  Slan,  on  behalf  of  George  and  himself, 
paid  Schmetter' s  debt  of  #1,000  to  Rose  Leftwich, and 
Schmetter' s  equity  in  the  gas  station  was  turned  over  to 
Johnson. 


There  is  no  dispute  that  early  In  May,  1941, 
Philip  Slan  applied  to  the  Secretary  of  State  for  a  charter 
for  a  corporation,  using  as  an  Incorporator  the  name  of  his 
sister,  Johnson's  wife.   This,  according  to  plaintiffs'  testi- 
mony, was  pursuant  to  their  agreement  with  Johnson,  with 
his  wife's  name  being  used  at  his  request.  Johnson  testified 
that  he  was  "very  sure"  his  wife  did  not  sign  as  an  incor- 
porator. His  wife  did  not  deny  signing  the  application  for 
the  charter.  Johnson's  version  of  the  agreement  does  not 
explain  Philip  Slan's  application,  and  Johnson's  testimony 
with  respect  to  his  wife's  signature  is  not  impressive. 

Defendants  argue  in  this  court  that  Johnson  was  a 
"large  operator  of  great  experience,  possessed  of  better  than 
average  business  sense"  and  that  therefore  it  is  Inherently 
Improbable  that  he  would  make  an  agreement  whereby  he 
received  only  25%   for  his  efforts.  One  probability  is  that 
being  a  better  than  average  business  man  with  a  wholesale 
gas  and  oil  business  and  several  other  stations,  he  saw  an 
opportunity  to  acquire  another  outlet  for  his  wholesale 
business  and  an  addition  to  his  chain  of  stations.  Another 
probability  is  one  in  which  there  is  added  to  the  foregoing 
an  altruistic  and  sentimental  motive  arising  from  Johnson's 
relationship  with  the  plaintiffs.  Philip  and  George  Slan  are 
brothers,  Schmetter  is  married  to  George  Slan's  sister-in-law, 
and  defendant  Albert  Johnson  is  married  to  a  sister  of  the 
Slans.   Johnson's  testimony  with  respect  to  his  lack  of 
acquaintance  with  Schmetter  is  unconvincing. 
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Another  argument  made  in  support  of  the  claim  of 
the  inherent  improbability  of  plaintiffs ■  version  is  the 
failure  of  plaintiffs  to  procure  any  memorandum  of  the  agree- 
ment.  The  relationship  of  the  parties  and  Johnson's  business 
standing  could  explain  this  fact.   The  same  is  true  with 
respect  to  the  failure  of  plaintiffs  to  write  a  letter  con- 
firming the  agreement  or  to  make  written  demand  for  performance. 
Plaintiffs  might  have  been  careful  to  avoid  a  family  dis- 
turbance or  might  have  feared  that  if  they  pressed  Johnson 
they  might  incur  his  displeasure  and  consequent  Indifference 
to  their  interests.  Their  testimony  indicates  that  they 
depended  upon  him  and  this  could  explain  why  they  did  not  seek 
to  be  directors  or  officers  nor  expect  notice  of  meetings. 

A  book  entry  of  &2,000  was  carried  on  the  High-Low 
books  as  an  Indebtedness  to  the  "Slan  brothers."  Plaintiffs 
say  this  was  for  Inventory  and  equipment  delivered  to  Johnson 
after  the  agreement  was  made.  Defendants  insist  it  was  the 
"$2,652.63"  indebtedness  which  Schmetter  owed  the  Slans  and 
was  never  cancelled  by  them,  but  was  to  be  paid  by  Johnson 
should  the  station  succeed  under  his  management.   The  testi- 
mony for  plaintiffs  was  that  Schmetter  wanted  Johnson  to  pay 
the  value  of  the  Inventory  to  the  Slans  so  that  they  coufcd 
pay  off  the  balance  of  an  F.H.A.  loan  on  the  station.   Since 
the  Slans  were  paying  off  other  loans  of  Schmetter,  the 
arrangement  does  not  seem  improbable. 

The  plaintiffs  testified  that  gasoline,  oil,  air 
compressors  and  other  materials  were  Inventoried  during  the 
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transfer  to  Johnson  and  that  the  value  of  the  inventory  was 
placed  at  #2,000  and  was  not  part  of  the  consideration  moving 
to  Johnson,  but  was  to  be  paid  by  High-Low.   Their  testimony 
is  that  this  material  was  either  used  at  the  Schmetter 
station  or  trucked  to  other  Johnson  stations.  Johnson  testi- 
fied that  he  ordered  whatever  was  on  the  premises  "taken 
off"  because  he  wanted  "no  part  of  anything  connected  with 
Schmetter."   It  is  llkeOy  that  there  was  inventory  on  hand 
at  the  time  of  the  transaction,  and  there  was  Introduced  a 
receipt  of  April  28,  1941,  made  by  an  employee  of  Johnson 
for  212  gallons  of  gasoline  taken  from  the  station.  We 
think  the  probabilities  on  this  issue  are  in  favor  of  plain- 
tiffs. 

We  have  considered  the  principal  factual  Issues 
argued  by  defendants.   The  testimony  of  plaintiffs  is  not 
clear-cufr  and  precise  with  respect  to  these  Issues,  but  they 
were  testifying  nearly  15  years  after  the  event,  and  the 
relationship  of  the  parties  to  the  agreement  lent  Itself  to 
Informality  and  generality.   It  Is  true  that  important 
supporting  documents  were  not  produced  by  plaintiffs,  but  the 
testimony  of  the  three  plaintiffs  is  corroborated  by  their 
witness  Geller  and  in  some  respects  by  documentary  evidence. 
This  testimony  Is  met  mainly  by  the  denials  of  Johnson.   We 
have  discussed  defendants'  contention  based  upon  the  "Inherent 
Improbabilities"  in  plaintiffs'  case.   In  our  opinion  plain- 
tiffs are  Justified  in  pointing  to  the  "Inherent  improbabilities'1 
In  defendants1  case.   It  is  our  opinion  that  the  evidence 
sustains  the  oral  agreement  and  the  provisions  of  the  decree. 
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The  decree  found  against  defendants  on  the  affirma- 
tive defense  of  laches.   This  finding  was  based  upon  a 
specific  finding  that  Johnson  "from  April  19^1  to  Immediate- 
ly prior  to  the  filing  of  this  suit,  repeatedly  promised 
the  plaintiffs  to  account."  On  the  whole  record,  we  think 
the  evidence  and  its  reasonable  inferences  preponderate  in 
favor  of  a  finding  that  plaintiffs,  up  to  within  a  couple 
of  weeks  of  the  filing  of  this  suit,  repeatedly  asked  Johnson 
to  perform,  and  that  Johnson  repeatedly  made  excuses,  for 

not  performing,  in  such  a  way  as  to  amount  to  promises  to 

A 

perform.     The  promises  were  enough  to  overcome  the  defense 


y 
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either  of  laches  or  of  the  statute  of  limitations  at  law 
and  we  think,  for  the  reasons  of  relationship  and  prudence, 
plaintiffs  could  not  press  Johnson  and  would  not  do  so  until 
they  were  sure  of  his  intention  to  repudiate  his  agreement. 

It  is  our  conclusion  that  the  Chancellor  correctly 
decided  the  issues  for  plaintiffs. 

We  have  considered  all  points  made  and  hereby 

affirm  the  decree. 

AFFIRMED. 

FEINBERG,  P.J.  CONCURS. 
LEWE,  J.,  TOOK  NO  PART. 


'       I 


tf**»    ^-> 


-7- 

The  decree  found  against  defendants  on  the 
affirmative  defense  of  laches.   This  finding  was  based  upon 
a  specific  finding  that  Johnson  "from  April  1941  to  Immediate- 
ly  prior  to  the  filing  of  this  suit,  repeatedly  promised 
the  plaintiffs  to  account."   There  is  evidence  by  plaintiffs 
in  support  of  the  finding  that  their  repeated  requests  of 
Johnson  for  performance  resulted  in  his  repeated  promises  to 
perform.   We  think  it  is  likely  that  once  the  agreement  was 
made,  plaintiffs  did  frequently  ask  Johnson  to  carry  out  the 
agreement.   The  promises  were  enough  to  overcome  the  defense 
of  laches  and  we  think,  for  the  reasons  of  relationship  and 
prudence,  plaintiffs  could  not  press  Johnson  and  would  not 
do  so  until  they  were  sure  of  his  intention  to  repudiate  his 
agreement. 

It  is  our  conclusion  that  the  Chancellor  correctly 
decided  the  Issues  for  plaintiffs. 

We  have  considered  all  points  made  and  hereby 

affirm  the  decree. 

AFFIRMED. 


FEINBERG,  P.J.,  CONCURS. 
LEWE,  J.,  TOOK  NO  PART. 
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PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 


14    I.A.  112 


EEROR  TO  MUNICIPAL 
COURT  OF  CHICAGO. 


Defendant  in  Error, 
v, 
JOHN  F.  BUSER, 

Plaintiff  in  Error. 

judge  Mccormick  delivered  the  opinion  of  the  court  . 

John  F.  Buser,  the  defendant  in  this  case, 
was  convicted  in  the  Municipal  Court  of  Chicago  on  a 
charge  of  contributing  to  the  delinquency  of  a  minor  in 
violation  of  paragraph  10*+,  chapter  38,  Illinois  Revised 
Statutes  of  1955,  and  sentenced  to  one  year  in  the  house 
of  correction  in  the  City  of  Chicago.  The  case  is 
brought  before  us  by  writ  of  error. 

The  only  question  here  presented  is  whether 
the  information  filed  against  the  defendant  was  sufficient 
in  law  to  charge  him  with  the  commission  of  the  offense 
therein  alleged.  The  pertinent  part  of  the  information 
is  that  "John  F.  Buser,  heretofore,  to- wit,  on  the  9th 
day  of  April,  1956,  at  the  City  of  Chicago,  County  of 
Cook,  aforesaid,  did  unlawfully,  knowingly  and  wilfully 
encourage  Carla  Fisher,  a  female  person  under  the  age  of 
18  years,  to-wit:  16  years,  of  age,  to  be  or  to  become  a 
delinquent  child  and  did  then  and  there  unlawfully, 
knowingly  and  wilfully  do  acts  which  directly  produced, 
promoted  and  contributed  to  conditions  which  tended  to 
render  said  Carla  Fisher  to  be  or  to  become  a  delinquent 
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child  in  that  he,  the  said  John  F.  Buser  bought  food,  drinks, 

and  intoxicants,  also  that  said  John  Buser  had  rented  a  room 

in  the  Planters  Hotel,  at  19  N.  Clark  St.  where  he  stayed 

with  the  said  Carla  Fisher  paying  the  sum  of  Five  Dollars 

and  fifty  cents  for  said  room,"  in  violation  of  the  statute. 

The  statute  on  which  the  information  is  based  is 

paragraph  10^  of  chapter  38  of  the  Illinois  Revised  Statutes 

of  1955>  which  provides: 

"Any  person  who  shall  knowingly  or  wilfully 
cause,  aid  or  encourage  *  *  *  any  female  under  the  age 
of  eighteen Cl8)  years  to  be  or  to  become  a  delinquent 
child  as  defined  in  secticnone  (1),  or  who  shall 
knowingly  or  wilfully  do  acts  which  directly  tend  to 
render  any  such  child  so  delinquent  *  *  *  shall  be 
deemed  guilty  of  the  crime  of  contributing  to  the 
delinquency  of  children  *  *  *•" 

In  the  preceding  section  (par.  103)  a  delinquent  child  is 

defined. 

No  motion  was  made  by  the  defendant  to  quash 

the  information.  In  order  to  find  a  defendant  guilty  of 

the  offense  of  contributing  to  the  delinquency  of  a  child 

it  is  not  necessary  that  the  child  be  found  to  be  delinquent 

under  the  terms  of  the  statute.  The  essential  purpose  of 

the  law  when  it  prohibits  the  doing  of  acts  which  would 

have  a  tendency  to  create  subsequent  delinquency  is  that 

of  prevention.  People  v.  Raddatz,  *f03  111.  ^8.  The  court 

has  held  that  an  information  stating  an  offense  in  the 

language  of  the  statute  is  valid.  "It  is  the  general 

rule  that  it  is  sufficient  to  state  the  offense  in  the 

language  of  the  statute,  where  the  act  clearly  defines  the 
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offense,  or  If  the  defendant  is  so  notified  of  the  charge  as 

to  be  able  to  prepare  his  defense  and  the  Jury  can  understand 
the  offense  and  the  court  pass  sentence  upon  the  conviction." 
People  v.  Johnson,  392  111.  ^09. 

Here  the  offense  as  defined  by  the  statute  was 
properly  stated  in  the  information  when  it  alleged  that  the 
defendant  unlawfully,  knowingly  and  wilfully  did  acts  direct- 
ly producing,  promoting  and  contributing  to  conditions  which 
tended  to  cause  Carla  Fisher  to  be  or  become  a  delinquent 
child.  The  information  clearly  notified  the  defendant  of 
the  charges  against  him.  While  the  specific  acts  done  by 
the  defendant  as  set  out  in  the  Information  were  defectively 
stated,  the  information  sufficiently  alleged  the  commission 
of  a  crime.  People  v.  Melville ,  185  111.  App.  21*f;  People 
v.  Wallace.  185  111.  App.  213.  Since  a  crime  was  properly 
charged  and  the  court  had  jurisdiction  of  the  subject  matter, 
an  attack  on  the  allegations  of  an  information  because  they 
are  not  sufficiently  specific  should  be  taken  advantage  of  by 
a  motion  to  quash.  People  v..  Johnson,,  supra.,. 

The  defendant  also  urges  that  he  was  not  furnished 
with  a  copy  of  the  information  filed  against  him.  The  defend- 
ant cannot  in  a  court  of  review  make  an  issue  of  the  fact 
that  he  was  not  furnished  with  a  copy  of  the  information  In  a 
proceeding  in  the  Municipal  Court  of  Chicago  unless  he  makes 
a  showing  that  he  made  a  request  for  the  same.  People  v.  Wilspn? 
30*+  111.  App.  255.  No  such  request  was  made  in  this  case. 

The  judgment  of  the  Municipal  Court  of  Chicago  is 
affirmed . 

Judgment  affirmed. 

Robson,  P.  J.,  and  Schwartz,  J.,  concur. 
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in  the  matter  of  the  estate  of 
James  ready,  deceased 


ALICE  MARGUERITE  READY,  et  al. , 

Appellants, 
v. 

JOHN  E.  CORRIGAN,  Executor  of  the 
Estate  of  JAMES  READY,  Deceased, 

Appellee. 
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APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY. 


) 


JUDGE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  appeal  is  from  an  order  admitting  to  probate 
the  alleged  will  of  James  Ready. 

John  E.  Corrigan,  executor  under  the  will,  is  the 
proponent.   Contestants  are  Alice  M.  Ready  and  Marion  P. 
Sacharla,  remaindermen  under  the  trust  set  up  in  the  will. 
At  the  hearing  in  the  Probate  Court  their  counsel  was  given 
opportunity  to  cross-examine  the  attesting  witnesses,  Frances 
and  Axel  Person.   That  oourt  ordered  the  will  admitted  to 
probate.   From  that  order  contestants  appealed  to  the  Circuit 
Court  which,  after  trial  de  novo,  also  ordered  the  will 
admitted  to  probate.   That  order  is  the  subject  of  this  appeal. 

The  only  errors  claimed  by  contestants  are  that  the 
court  improperly  made  Mrs.  Person  its  witness  of  its  own 
motion,  and  permitted  leading  and  suggestive  questions  to  be 
asked  of  both  witnesses.   The  order  is  amply  supported  by 
the  record  so  that  we  cannot  presume  it  is  the  result  of 
prejudice  arising  from  the  alleged  errors.  And  the  alleged 
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errors  are  not  sufficient  in  themselves  to  warrant  reversal 
for  unfairness  in  the  trial.  Appellants  have  failed  to  sus- 
tain their  burden  of  showing  this  court  that  the  alleged 
errors  were  harmful.   They  suggest  that  had  the  court  not 
made  the  alleged  errors  the  result  at  the  trial  might  have 
been  different.   They  do  not  say  in  what  respect. 

Section  69  of  the  Probate  Act  (111.  Rev.  Stat. 
1955»  chap.  3,  par.  221)  provides: 

"When  each  of  two  attesting  \fitnesses  to  a  will 
testifies  before  the  probate  court  (a)  that  he  was 
present  and  saw  the  testator  *  *  *  sign  the  will 
in  the  presence  of  the  witness  *  *  *  (b)  that  the 
will  was  attested  by  the  witness  in  the  presence 
of  the  testator,  and  (c)  that  he  believed  the 
testator  to  be  of  sound  mind  and  memory  at  the 
time  of  signing  or  acknowledging  the  will,  the 
execution  of  the  will  is  sufficiently  proved  to 
admit  it  to  probate  unless  there  is  proof  of  fraud, 
forgery,  compulsion,  or  other  improper  conduct 
which  in  the  opinion  of  the  probate  court  is 
deemed  sufficient  to  invalidate  or  destroy  the 
will.  *  *  *  If  the  proponent  establishes  the  will 
by  sufficient  competent  evidence  it  shall  be 
admitted  to  probate  unless  there  is  proof  of  fraud, 
forgery,  compulsion,  or  other  improper  conduct 
which  in  the  opinion  of  the  court  is  deemed  sufficient 
to  invalidate  or  destroy  the  will." 

Proponents  made  a  prima  facie  case  when  they  intro- 
duced without  objection  an  authenticated  transcript  of 
testimony  taken  in  the  Probate  Court,  In  re  Estate  of  Walsh, 
400  111.  454,  459.   That  testimony  established  in  the  Circuit 
Court  each  of  the  elements  required  by  the  statute.   The 
attesting  witnesses  nevertheless  testified,  and  contestants 
made  no  showing,  on  cross-examination  or  by  offering  their 
own  witnesses,  of  "fraud,  forgery,  compulsion,  or  other 
improper  conduct."  For  these  reasons, even  assuming  but  not 
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deciding  that  the  testimony  adduced  by  the  leading  questions 
should  be  disregarded,  the  trial  court  was  entitled  to  decide 
that  the  proponent's  prima  f ac ie  case  was  not  overcome,  and 
to  find  for  proponent. 


AFFIRMED. 


FEINBERG-,  P.J.  CONCURS. 
LEWE,  J.,  TOOK  NO  PART. 


A 
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SADIE  B.  STAFFORD, 


Appellant, 


CITY  OF  CHICAGO,    a  Municipal 
corporation, 

Appellee, 
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APPEAL     FROM 


SUPERIOR  COURT, 


COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE 

COURT. 

Plaintiff  sought  to  recover  damages  for  personal 
Injuries  resulting  from  her  fall,  allegedly  caused  by  a 
defective  condition  of  the  sidewalk  in  question.  There 
was  a  trial  with  a  Jury,  resulting  in  a  verdict  of  not  guilty 
and  Judgment  entered  upon  the  verdict. 

Plaintiff,  upon  this  appeal,  complains  of  pre- 
judicial conduct  of  counsel  for  defendant  in  the  presence 
of  the  Jury,  which  induced  the  verdict.  In  the  view  we  take 
of  this  record,  we  deem  it  necessary  only  to  point  to  the 
prejudicial  conduct  of  counsel  for  defendant,  which  calls 
for  a  reversal  of  the  Judgment. 

The  record  discloses  that  plaintiff's  attending 
physician  testified  to  the  injuries  of  plaintiff  and  the 
medical  treatment  extended  to  her.  He  did  not  testify  as 
to  how  the  accident  happened  or  what  the  plaintiff  had 
related  to  him  concerning  It.  On  cross-examination 
defendants  counsel  asked  the  witness  to  read  from  a 
document  marked  defendant's  exhibit  1  for  Identification, 
which  had  not  been  tendered  or  received  in  evidence  upon 


-2- 

the  trial.   The  exhibit  was  a  medical  report  by  the  doctor 

to  plaintiff's  lawyer,  concerning  plaintiff's  condition. 

Over  the  definite  objection  of  counsel  for  plaintiff,  the 

court  allowed  defendant's  counsel  to  ask  the  witness  to 

read  from  the  report,  and  the  witness  read:   "The  above 

patient  stated  she  was  injured  about  5? 15  March  1,  1950," 

and  said  that  the  words  in  the  report  "while  crossing  the 

street"  were  crossed  out.   The  court  permitted  defendant  to 

ask  further  questions  about  the  preparation  of  the  report 

and  as  to  who  crossed  out  the  words  referred  to.   The  witness 

stated  that  he  did  not  recall  whether  he  crossed  out  the 

words  or  whether  somebody  else  did  it;  and  that  they  were 

typed  In  by  a  girl  in  the  office.   The  witness  had  not,  upon 

direct  examination,  made  any  reference  to  the  nature  of 

the  accident.   The  cross^-examination  was  highly  Improper  and 

prejudicial.     Defendant's  counsel  improperly  succeeded  in 

getting  before  the  Jury  an  inference  that  plaintiff  was 

injured  while  crossing  the  street  instead  of  while  walking 

on  the  sidewalk.  Gordon  v.  Checker  Taxi  Co.,  33^  111.  App. 

313.  The  report  Itself  was  not  competent  in  evidence  nor 

were  its  contents  upon  cross— examination  relevant.  People 

t/v.   White,  8  111.  App.  2d  ^28.   The  report  of  the  witness, 

made  to  the  lawyer  in  preparation  for  trial,  is  a  privileged 

communication  under  Rule  19-5  of  the  Supreme  Court  ( 111.  Rev. 

Stat.  1955,  Ch.  110,  §101.19-5) $   which  provides: 

"All  matters  which  are  privileged  against  disclosure 
upon  the  trial  are  privileged  against  disclosure 
through  any  discovery  procedure.   Disclosure  of 
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memoranda,  reports  or  documents  made  by  or  for  a 
party  in  preparation  for  trial  or  any  privileged 
communications  between  any  party  or  his  agent  and 
the  attorney  for  the  party  shall  not  be  required 
through  any  discovery  procedure." 

On  direct  examination  of  defendant's  witness  Harris, 

the  record  discloses  the  following: 

"Mr.  Lowinger:   Your  Honor,  I  plead  surprise, 
because  this  witness  under  oath  testified 
contrary  at  a  previous  time,  and  I  move  Jrhe  Court's 
permission  at  this  time  to  examine  this  witness  as 
under  cross  examination. 

"The  Court:  You  certainly  can." 

There  was  objection  made  to  the  statement  of  counsel 
and  the  procedure  allowed  by  the  court.   If  counsel  for 
defendant  in  reality  was  surprised  by  the  answers  of  his  own 
witness,  the  foregoing  statement  should  not  have  been  made 
in  the  presence  of  the  Jury.   She  may  or  may  not  have  testi- 
fied contrary  at  a  previous  trial.   It  depended  upon  proof 
to  be  made  on  that  question,  but  until  proof  was  made  counsel 
had  no  right  to  deprive  plaintiff  of  the  benefit  of  any 
favorable  testimony  by  this  witness,  by  making  the  statement 
in  the  presence  of  the  Jury.   The  proper  practice  is  to  first 
make  a  showing  to  the  court  of  the  supprlse,  out  of  the 
presence  of  the  Jury.   To  impeach  the  witness  Harris,  a  court 
reporter,  who  took  her  testimony  upon  a  previous  trial,  was 
called  to  read  from  his  notes.  Upon  the  conclusion  of  his 
testimony  the  following  occurred: 

"Mr.  Lowinger:   Your  Honor,  it  is  our  understanding 
that  when  a  witness  testifies  In  contradiction  under 
oath  two  times,  they  are  subject  to  a  perjury  citation; 
and  I  would  like  to  ask  the  Court  if  he  will  consider 
Mrs.  Harris— 
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11  The  Court:   I  don't  want  any  statement  made  of 
any  character  with  reference  to  that.   I  want  you 
to  proceed  with  any  more  witnesses," 

This  was  an  Inflammatory  statement,  made  In  the 

presence  of  the  Jury,  which  assumed  the  witness  Harris,  who 

supposedly  surprised  defendant's  counsel  by  giving  answers 

favorable  to  plaintiff's  cause,  was  guilty  of  perjury.  No 

ruling  of  the  court  could  have  removed  the  prejudicial 

effect  of  counsel's  statement.  Bale  v.  Chicago  Junction  Ry. 

Co.,  259  111.  V76;  Bishop  v.  Chicago  Junction  Ry.  Co.,  289 

111.  63,  70,  In  Wellner  v.  New  York  Life  Ins.  Co.,  331  111. 

App.  360,  365>  this   court  said: 

"The  defendant  is  entitled  to  a  fair  trial,  free 
from  prejudicial  conduct  of  counsel,  who  In  an 
argument  undertakes  to  supply  facts,  or  an 
Inference  favorable  to  the  plaintiff  not  based 
upon  any  evidence  In  the  record." 

In  Gordon  v.  Checker  Taxi  Co.,  supra,  this  court 
said: 

"We  cannot  place  our  stamp  of  approval  upon  such 
trial  practice.   It  does  not  result  In  a  fair  trial 
according  to  settled  standards,  and  a  verdict  so 
obtained  should  not  be  permitted  to  stand." 

Other  questions  raised  we  need  not  consider. 

The  Judgment  is  reversed  and  the  cause  remanded 

for  a  new  trial. 

REVERSED  AND  REMANDED. 
KILEY,  J.,  CONCURS. 
LEWE,  J.,  TOOK  NO  PART. 
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LAWRENCE  E.   SMITH, 

Plaint iff -A  ppelle© » 

vs# 

Appeal  from  the 
BREGSTONE*S,  IMC,  a  Corporation,       J  Circuit  Court  of 

Def endant-A  ppellant , 

And  FIRST  NATIONAL  BANK  OF 
CHICAGO,  as  Trustee  under  Trust 
Agreement  No.  33464, 

Defendant* 


Rock  Island  County 


SQVALDI,  mm  J, 

This  is  an  appeal  by  Bregstone's,  Inc.  from  a 
judgment  rendered  on  a  verdict  of  $30,000  in  favor  of 
plaintiff  against  both  defendants* 

Plaintiff's  injuries  were  incurred  when  he  stepped 
into  a  freight  elevator  shaft  on  premises  leased  by  Breg- 
stoae*s  from  the  First  National  Bank  of  Chicago.     At  the 
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tixae  of  the  accident  plaintiff  was  an  employee  of  a  third 
party  and  an  invitee  on  the  premises. 

The  trial  court  denied  the  separate  motions  of  de- 
fendants for  directed  verdicts  at  the  close  of  plaintiff*s 
evidence.  No  evidence  was  offered  on  behalf  of  the  defendants. 
The  court  reserved  ruling  on   the  separate  motions  of  both  de- 
fendants for  directed  verdicts  at  the  close  of  all  the  evi- 
dence. Final  arguments  wer ;  made,  and  the  jury  returned 
its  verdict. 

On  the  11th  of  March,  1955  the  court  entered  judg- 
ment on  the  verdict  against  both  defendants.  On  March  Id, 
1955  separate  motions  for  judgment  notwithstanding  the  ver- 
dict, and  in  the  alternative  separate  motions  for  new  trial, 
were  filed  by  both  defendants.  Some  seventeen  months  later, 
and  on  August  13,  1956,  the  trial  court  allowed  the  motions 
of  the  defendant,  First  National  Bank  of  Chicago,  for  directed 
verdict  and  for  judgment  notwithstanding  the  verdict,  and 
entered  judgment  in  the  Bank's  favor  against  plaintiff  for 
costs;  and  denied  the  motions  of  defendant,  Bregstone's. 

Plaintiff  has  filed  no  appeal  from  the  judgment 
notwithstanding  the  verdict  in  frvor  of  the  Bank. 

The  defendants  theory  is  that  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter  of  law  and 
that  the  trial  judge  should  have  directed  a  verdict  in 
favor  of  the  defendant;  that  plaintiff  failed  to  prove  negli- 
gence on  the  part  of  the  defendant,  and  that  the  verdict  is 
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against  the  manifest  weight  of  the  evidence  and  eontrary  to 
the  law;  and  that  a  joint  judgment  invalid  as  to  one  defend- 
ant is  invalid  as  to  all  defendants  where  it  would  be  prejudi- 
cial to  leave  such  judgment  stand. 

Plaintiff  MM  i  temporary  employee  of  Schafer' s 
Express  Company,  which  company  picked  up  and  delivered  mer- 
chandise for  Bregstone's  on  a  contractual  arrangement.  On 
the  day  of  the  accident,  November  3,  1952,  at  about  4s 30  p.m., 
plaintiff,  together  with  another  employee  of  Sehafer's,  parked 
their  truck  in  the  alley  at  the  elevator  entrance  of  Bregstone's. 
Plaintiff  was  familiar  with  the  Bregstone  premises.  Me  had 
called  on  Bregstone's  to  pick  up  or  deliver  merchandise  three 
or  four  times  a  week,  sometimes  twice  a  day  for  two  months. 
He  knew  others  used  the  elevator  besides  himself  and  Schafer. 
He  knew  the  only  way  to  lock  the  hoistway  door  Ml  from  the 
inside  with  pins  that  go  into  the  frame  work.  Plaintiff, 
regularly  employed,  was  a  machinist  for  International  Harves- 
ter Company  and  had  taken  the  temporary  job  with  Schafer' s 
pending  settlement  of  a  strike  at  International  Harvester. 
He  had  been  on  the  new  job  for  about  two  months. 

Bregstone's  was  engaged  in  the  business  of  selling 
furniture,  appliances  and  miscellaneous.  The  building  in 
which  it  operated  was  leased  from  the  First  National  Bank  of 
Chicago  at  the  time  of  the  accident  and  for  seven  years  prior 
thereto.  The  building  consisted  of  three  stories  in  front 
and  two  stories  and  basement  in  the  rear,  fronting  South  on 
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Second  Avenue  and  Berth  on  en  alley  in  the  rezr* 

A  freight  elevator  la  located  in  the  Northwest 
corner  of  the  building  en  the  alley.  This  elevator  has  an 
opening  to  the  alley  and  an  opening  to  a  receiving  or  shipping 
room  in  the  building,  and  is  used  to  move  merchandise  from 
floor  to  floor  and  in  and  out  of  the  building.  In  addition 
to  the  elevator  entrance  tc  the  alley,  there  is  a  regular 
doorway  entrance  froa  the  receiving  room  to  the  alley » 

The  written  lease  was  not  presented  in  evidence, 
but  Daniel  Bregstone,  president  end  manager  of  the  defendant 
cor  ion,  testified  th  t  Sreg«tonefs  had  the  duty  under 
its  lease  to  operate,  maintain  and  make  necessary  repairs, 
alterations  and  inst..ll;;itions  on  its  elevator  and  elevator 
shaft  for  tha  purpose  of  maintaining  the  elevator  and  elevator 
shafts 

The  elevator  itself  has  no  doors.  The  entrance- 
way  frots  the  elevator  to  the  alley  is  enclosed  on  the  outside 
by  a  solid  wooden  door  which  raises  vertically  when  manually 
lifted.  Immediately  inside  this  door  is  another  door  or  lat- 
tice safety  gate  which  likewise  raises  vertically  when  manually 
lifted.  This  lattice  gate  is  designed  with  a  counterweight 
pulley  arrangement  so  th  a  when  raised  with  the  elevator  pre- 
sent it  I ttaches  Itself  to  a  device  on  the  elevator  and 
remains  open,  When  the  elevator  is  aoved,  the  gate  drops  en- 
closing the  elevator  shaft.  This  lattice  safety  gate  will  not 
remain  in  an  up  osition  when  the  elevator  is  not  present  since 
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the  counterweight?  will  force  it  down  and  keep  it  down  unless 
it  is  attached  to  the  hold  nr;  device  on  the  elevator* 

The  outside  wooden  hoistway  door  works  independently 
of  the  elevator.  It  has  no  connection  with  the  elevator  and 
nay  remain  open  or  closed  when  the  elevator  is  in  use.  It  may 
be  locked  from  the  inside  by  manually  operated  sliding  bolts. 
It  tfas  kept  locked  at  ni^ht  but  not  always  during  the  daytime. 

The  entrance  fro;;  the  elevator  to  the  receiving  or 
shipping  room  is  enclosed  by  another  lattice  safety  ;;ate  iden- 
tical in  appearance  and  operation  with  the  rate  on  the  alley 
entrance. 

Both  entrances  are  about  6  feet  wide  and  7  feet 
.h.  At  the  elevator  entrance  on  the  alley  there  is  a  load- 
ing platform  about  6  feet  lon£  and  3  feet  wide.  The  receiv- 
ing room  is  24  fest  by  10  feet,  and  it  runs  parallel  with  the 
alley.  There  is  no  artificial  light  in  the  elevator  shaft. 
However,  directly  over  the  elevator  entrance  to  the  alley 
there  is  •  large  window  a_  roximately  five  feet  by  6  feet. 
As  shown  in  the  exhibits,  there  is  another  window  directly 
under  the  elevator  entrance  opening  into  the  elevator  shaft. 
In  addition,  the  receiving  room  contains  three  l^rge  windo  s 
on  the  alley  wall  each  aViout  3  by  5  feet. 

The  elevator  and  shaft  were  serviced  bi-monthly 
by  Montgomery  Elevator  Company  under  a  contract  with  Breg- 
stone's.  The  last  examination  preceding  the  accident  Ms 
made  on  October  3,  1952,  one  month  before  the  accident.  The 
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examining  serviceman  for  llontgosery  testified  at  length  as 
to  his  method  of  examination.  He  stated  th     1  of  the 
elevtor  equipment  was  in  good  working  orcUr,  and,  specifi- 
cally that  he  tested  the  lattice  safety  gates,  tfeet  he  found 
they  worked  as  they  should,  that  the  h  g  devices  on  the 

elevator  designed  to  hold  up  the  gates  were  not  worn  and 
operated  properly. 

The  elevator  did  not  have  mi   interlock  system, 
which  system  prevents  the  opening  of  a  door  when  the  elevator 
is  not  present.  The  serviceman  stated  that  all  new  con- 
struction of  the  elevators  makes  use  of  the  interlock  system; 
that,  of  the  old  elevators  he  examines,  about  one-half  have 
been  remodelled  to  include  the  interlock  system, 

Mr,  Bregstone  testified  that  he  was  not  aware  of 
the  interlock  system  either  at  the  time  he  rented  the  build- 
ing or  at  the  time  of  the  accident.  Over  objection  by  coun- 
sel for  defendants,  he  stated  he  now  knew  of  such  system  and 
that  its  cost  of  installation  was  approximately  $1,000,00 

The  plaintiff  was  the  only  witness?  to  the  accident 
itself  and  he  further  testified  as  follows:  He  and  his 
fellow  worker,  Jack  Schafer,  approached  Bregstone' s  at  4s 30 
in  the  afternoon  to  pick  up  some  merchandise.  Plaintiff, 
after  opening  the  side  doors  on  the  truck,  stayed  on  the  truck 
while  Schafer  pulled  it  up  close  to  the  elevator  entrance 
loading  platform,  VJhile  Schafer  used  the  other  door  to  the 
receiving  room,  plaintiff  proceeded  to  open  the  elevator 
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entrance  doors,  st£t  tings 

nQ,  ^hat  happened  on  that  particular 
occasion?  V/hat  did  you  do? 

A,  I  threw  the  wooden  door  up,  then 
grabbed  hold  of  the  lattice  gate 
and  threw  that  up.  I  got  it  up 
--■  bout  shoulder  high,  went  to  turn 
under  it  to  see  if  it  waa  going  to 
catch  in  the  teeth,  and  at  that 
time  I  step;  ed  off. 

.  *  'vhere  did  you  step? 
A.  Down  the  elevator  shaft." 
The  elevator  was  not  at  the  platform  but  was  upsir.airs*  Fir  in- 
tiff  fell  to  the  basement,  On  the  other  occasions  he  had  been 
there,  he  testified  thot  the  elevator  was  always  there  because 
he  always  -talked  rlgjttt  in;  that  on  one  occasion  the  lattice 
ie  came  down  on  his  forehead  and  broke  his  skin,  and  there 
were  different  times  after  he  had  been  hit  that  he  would  watch 
to  see  if  it  would  catch  in  the  teeth  up  there;  th^t  some- 
times it  would  catch,  and  sometimes  he  bad  to  jig  le  it  a 
little  to  maks  it  stick  in  there. 

It  is  the  jury* a  function  to  determine  the  fact:*, 
disputed  as  well  as  undisputed,  and  to  make  reasonable  in- 
ferences therefrom.  TennasU  v.  Peoria  &  P.  U.  Ry.  Co.,  321 
U   5.  29 J  Lavender  v.  Kum,  327  U.  S.  645  J  Lindroth  v.  Wal- 
green Co.,  407  111.  121,  133,  135;  Bonnier  v.  C.  B.  &  Q. 
R.  R.  Co.,  2  111.  2d  606,  611,  613;  Beverly  v.  Central  Illi- 
nois Elec.  &  Gas  Co.,  5  111.  App.  2d  27,  36;  Allendorf  v. 
£.  J.  &  E.  Ry.  Co.,  e   111.  2d  I64,  171.  We  cannot  say  as 
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a  fc  verdict  way  not  properly  supported 

by  the  evidence.     The  record,   in  our  opinion,   contain--:  suffi- 
cient evidence  tot  establish  a  reasonable  basis  t  :iich 
the  jury  could  conclude  that  defendant  was  guilty  of  the 
negligence  charged,  and  in  that   state  of  the  record  we  would 
not  be  justified  in  substituting  our  conclusions  for  those  of 
the  jury,     Beverly  v,  Geatr&i  Illinois  SlecJtCk-s  Co,,  supra. 
The  defendant's  contention  thst  the  plaintiff  was 
guilty  of  contributory  negligence  c            ctter  of  law  is  unten- 
able.    The  question  of  c  ntributory  negii-reace  is  ordinarily 
one  of  fact  for  the  jury  to  decide  under  proper  instructions. 
Contributory  negligence  becoaes  a  question  of  law  only  when 
it  can  properly  be  said  that  all  reasonable  minds  would  reach 
the  conclusion,  under  the  facts  stated,   that   such   frets  did 
not  establish  due  car             caution  on  the  part  of  the  person 

•ged  therewith,     Thomas  v»   Buchanan,   357  111*   270,277; 
Karkus  v.  Lake  County  Ready-Mix  Co,,   6  111,  App  2d  420, 
In  the  instont  case  there  was  sufficient  evidence  in  the  re- 
cord to  go  to  the   jury  upon  the  is&ue  as  to  whether  the  plain- 
tiff, at  the  time  of  the  incident  in  question,  wp.s  in  the 
exercise  of  ordi  ;  ry  care  caution  for  his  own  safety. 

As  to  defendant's  contention  that  the  verdict  is 
against  the  manifest  Might  of  the  evidence,   it  is  not  the 
province  of  this  court  to   substitute  its   jud-jnent   for  that  of 
the  jury,  or  to  up&et  the  verdict  even  if  it  were  to  reach  a 
contrary  conclusion,  for  that  wjuld  be  invading  the  constitu- 
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tional  pr^rog?*tive  of  the  jury.  Blisc  v.  Khapp,  331  111. 
App.  45,  50«  To  be  against  the  "manifest  weight  of  the  evi- 
dence" requires  that  an  opposite  conclusion  be  clearly  evident* 
Olin  Industries,  Inc.  v*  iuellner,  1  111.  App»  2d  267,  271  j 
Sehneiderman  v.  Interstate  Transit  Lines,  Inc.,  331  111*  App. 
143,  147*  We  cannot  say  sh.t  the  judgment  is  against  the 
manifest  weight  of  the  evidence  in  this  cash* 

On  motion  for  judgment  notwithstanding  the  verdict, 
or  for  a  directed  verdict,  the  court  does  riot  weigh  the  evi- 
dence. The  court  say  properly  consider  only  the  evidence  and 
inferences  most  favorable  to  the  plaintiff;  and  it  is  only 
where  there  is  no  evidence  tending  to  prove  plaintiff* s  case 
that  the  court  can  grant  either  a  motion  for  directed  verdict, 
or  judgment  notwithstanding  the  verdict.  Llndroth  v.  Walgreen 
Co.,  supra,  130 j  Beverly  v.  Central  Illinois  Slec.  &  Qsa  Co., 
supra.  The  trial  court  may  only  grant  judgment  notwithstanding 
the  verdict  if,  when  all  of  the  evidence  is  considered,  to- 
gether with  all  reasonable  inferences  from  it  in  its  aspect 
oost  favorable  to  the  plaintiff,  there  is  a  total  failure  or 
lack  of  evidence  to  prove  any  necessary  element  of  plaintiff's 
case.  Heideaian  v.  Kelsey,  414  111*  453*  457;  Hall  v.  C.  & 
N.  W*  Ry.  Co.,  5  111.  2d  135,  140.  In  this  case  there  was 
evidence  to  sup  ort  the  finding  of  the  jury  and  the  trial 
court  properly  refused  to  grant  the  motion  for  judgment  not- 
withstanding the  verdict. 
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Under  the  arbitrary  and  inflexible  character  of  the 
common-law  unit- judgment  rule,  it  has  been  held  in  this  State 
that  a  Judgment  against  two  or  more  defendants,  whether  in 
contract  or  tort,  was  indivisible,  and  could  neither  be 
vacated  by  a  trial  court  nor  reversed  by  a  reviewing  court  as 
to  one  defendant  alone,  even  though  it  was  not  erroneous  as  to 

the  others* 

Since  the  adoption  of  the  Civil  Practice  Act,  it 
has  been  held  that  when  a  judgment  against  two  or  more  defend- 
ants is  vacated  as  to  one  of  them,  it  need  not  for  that 
reason  alone  be  vacated  as  to  any  of  the  others;  yet,  if 
special  factors  anpear  in  the  case  which  would  make  it  preju- 
dicial to  leave  the  judgment  standing  against  one  defendant 
after  being  vacated  as  to  another,  this  court  should  not  hesitate 
to  order  a  new  trial. 

Both  parties  cite,  and  rely  on,  Chmielewski  v.  Marich, 
2  111.  2d  56S.  Each  case  must  depend  on  its  own  particular 
facts.  As  stated  in  White  v.  Seits,  342  111.  266  at  270: 
HA  judicial  opinion,  however,  like  a  judgment,  must  be  read 
as  applicable  only  to  the  facts  involved  and  is  an  authority 
only  for  what  is  actually  decided."  Moore  v.  Daydif,  7  111*  App. 
2d  534. 

In  his  closing  argument  to  the  jury,  without  objec- 
tion by  defendants,  plaintiff's  counsel  made  the  following 
improper  remarks:  w*  *  *  This  is  a  pretty  serious  case  to  us; 
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it  is  a  pretty  serious  case  to  Mr,  Smith;  and  I  wo  aid  think 
it  would  be  a  pretty  serious  case  to  both  defendants,  but 
it  does  not  seem  to  be  serious  enough  for  any  representative 
of  the  Bank  to  even  take  the  time  to  be  present  here  in  court 
and  listen  to  this  case«*  •  **• 

In  the  face  of  the  long  established  and  fundamental 
principle  that  a  landlord  is  not  liable  to  the  invitee  of  a 
lessee  for  a  defective  condition  of  the  premises  unless 
such  condition  v;as  latent,  actually  known  by  the  landlord  and 
concealed  from  the  lessee,  the  court  refused  to  direct  a  ver- 
dict in  favor  of  the  defendant  Bank,  but  allowed  it  to  remain 
in  the  ease.  Many  months  later  the  court  recognized  the 
principle  involved  and  set  aside  the  verdict  as  to  the  Bank 
and  entered  judgment  in  its  favor*  Whet  effect  leaving  the 
Bank  in  the  case  may  have  had  on  the  jury  during  its  delibera- 
tions in  which  it  was   permitted  to  make  a  finding  not  only  as 
to  defendant  Bregstone's  but  also  as  to  defendant  First  National 
Bank  of  Chicago,  and  what  effect  it  may  have  had  on  the  jury 
in  assessing  damages  in  this  case  is  impossible  for  us  to  say* 
In  the  state  of  the  record  and  under  the  law  clearly  applicable 
thereto,  Bregstone's  was  not  given  the  trial  it  was  entitled  to» 
The  jury  was  permitted  to  return  its  verdict  against  both  de- 
fendants under  the  mistaken  belief  that  it  was  up  to  the  jury 
to  determine  the  guilt  of  the  Bank, 


-  11  - 


has, 


. 


For  the  error  of  the  trial  court  In  denying  defend- 
ant Bregstone's  motion  for  a  new  trial,  the  cause  is  reversed 
and  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Dove,  P.  J.  Concur b 
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14    I  .A.  126 

General    No.    10110  Agenda  No.    9 


Charles  '".  iose,    Arthur  Wiese 
and  C,   S,  V/elton, 

Plai.ntiffs-ii.ppel  lees, 


vs, 


Ivan  F.  I'.ieher  and  Fred  C« 
ehsr. 


Defendants-Appellants,   i 


Appeal  from 
circuit  Court  of 
Macoupin  County . 


"  I  L    --,    P.   J. 

This    cause  arises   out    of  a   dispute  over  the  drainage  of 
surface  waters  of   the  north  half  of  an  eighty  acre  tract, 

-ed  by  the  defendants,  ieher  and   Ivan  Kieher.     The 

tract  was  owned  by  the  Kayeo   family  for  about   35  years, 

in  1954   it   Mas   sold  to  the  defendant-,       .'he   tract   consists 
of   t**?o   forty  acre   tracts,    which  for  the  par-coo  of  this 
opinion  will  be  designated  the  "north  forty"  and  the  "south 
forty".      There   is  no  dispute  as  to  the    drainage  of  the   south 
forty  and  the  dispute  arose  when   the  defendants   cut   or  deepened 
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a  ditch  through  a  natural  ridge  between  the  two  forty  acre 
tr  nets,  so  as  to  drain  the  north  forty  down  through  the  south 

forty  and  into  the  drainage  systei;.  of  the  plaintiffs  rthur 
and  Charles  Viese  and  their  neighbors  to  the  south.  The 
eighty  acre  tract  is  bounded  on  the  north  by  a  gravel  road 
known  as  the  Palmyra  road.   There  is  a  drainage  ditch  on  each 
side  of  th  s  road.  At  the  nort  west  corner  of  the  tract, 
the  Palmyra  road  is  intersected  by  another  gravel  road  which 
runs  along  the  west  boundary  of  the  eighty  acre  tx<  ct  of  the 
defendants  to  the  south  west  corner  of  the  tract,  then  turns 
eastward  and  runs  along  the  south  side  of  the  tract,  so  that 
there  is  a  gravel  road  on  three  sides,  the  north,  the  west 
and  south.   To  the  east  lies  the  one  hundred  sixty  acre  farm 
on  which  the  defendant  Fred  .deher  lives.   Immediately  south 
of  the  south  forty  and  south  of  the  gravel  road  lies  the  land 
of  Arthur  and  Charles  dese,  two  of  the  plaintiffs,  and 
immediately  south  of  the  eighty  acre  tract  owned  by  Arthur 
and  Charles  Wiese,  lies  the  land  of  Charles  .  elton,  tha  other 
plaintiff.   The  drainage  ditch  of  these  plaintiffs  for  identi- 
fication will  be  called  the  V.iese- melton  Drainage  Ditch.   The 
water  in  the  ditch  on  the  gravel  road  known  as  the  Palmyra 
road,  flows  to  the  west,  to  the  north  west  corner  of  the 

ieher  eighty  acre  tract,  crosses  the  road  on  the  west,  and 
then  continues  in  a  generally  southwesterly  direction  across 
the  land  known  as  the  Nevins  far.  ,  which  lies  immediately 
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west  of  the  north  and  south  forty  of  the  defendants.   To  the 
north  across  the  Palmyra  road,  there  is  another  eighty  acre 
tract  owned  by  Elbert  Nevins,  who  also  owns  the  land  west  of 
the  Mieher  eighty  acre  tr...ct,  and  the  drainage  of  this  Nevins 
farm  to  the  north,  and  the  west  is  by  the  drainage  ditch  which 
runs  along  the  Palmyra  road  to  the  northwest  corner  of  the 
"'ieher  eighty  acre  tr_ct,  and  thence  southwest  through  the 
Nevins  land.   This  ditch  for  identification  will  be  called  the 
Nevins  Drainage  Ditch,  There  is  a  natural  ridge  across  the 
I  ieher  tract  that  is  so.  e  two  or  three  feet  higher  than  the 
rest  of  the  land  in  the  north  or  south  forty.  ;,ost  of  the 
witnesses  testified  that  there  was  no  ditch  through  this  ridge, 
but  one  of  the  defendants  claimed  that  there  was  an  old  ditch 
through  there  which  he  cleared  out.   The  plaintiffs  brought 
a  suit  for  a  mandatory  injunction  against  the  defendants  to 
enjoin  the  from  draining  the  north  forty  acres  in  a  southerly 
direction  into  and.  over  the  lands  of  the  plaintiffs,  and  to 
co  pel  the  defendants  to  drain  the  north  forty  in  a  northerly 
direction  and  into  the  drainage-  ditch  alongside  the  Palmyra 
road  into  the  Nevins  Drainage  Ditch.   The  plaintiffs  in  their 
complaint  alleged  that  the  drainage  of  the  north  forty  had 
been  to  the  north  for  over  sixty  years  last  past  and  that  the 
natural  drainage  of  this  forty  acres  was  to  the  north.   To  the 
complaint  the  defendants  filed  their  answer,  and  requested  a 
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trial  by  jury.  This  request  was  denied  by  the  court,  and 
trial  was  had  before  the  court.  The  injunction  was  granted 
and  from  that  order  of  injunction  the  defendants  appeal  to 
this  court. 

The  defendants  raise  two  points  in  their  appeal.  1.  That 
a  mandatory  injunction  is  an  extraordinary  remedy  and  that  be- 
fore such  a  writ  should  issue,  the  rights  of  the  plaintiffs 
should  appear  clearly  and  conclusively;  that  the  evidence  did 
not  show  any  damage  to  the  plaintiffs,  and  that  the  chancellor 
granted  the  injunction  without  sufficient  evidence  as  to  the 
facts  or  as  to  damage  sustained.  2.  That  the  plaintiffs 
failed  to  carry  the  burden  of  proof. 

The  plaintiffs  offered  the  evidence  of  fourteen  witnesses, 
and  the  defendants  offered  the  evidence  of  eight  witnesses. 
From  the  view  we  take  of  this  case,  we  do  not  feel  it  necessary 
to  outline  the  testimony  of  all  of  the  different  witnesses. 
Suffice  it  to  say  that  the  evidence  was  conflicting  on  nearly 
all  points. 

There  does  not  seem  to  be  too  much  argument  as  to  the 
law  governing  this  type  of  case.   As  contended  by  the  defend- 
ants, the  granting  of  an  injunction  should  be  exercised  only 
when  the  right  of  the  plaintiff  to  relief  has  been  shown 
clearly  and  affirmatively.  This  is  true  not  only  as  to  manda- 
tory injunctions,  but  to  any  injunction.   Joseph  v.  Wieland 
Dairy  Co. .  297  111.  574;  Economy  Dairy  Co.  v.  Kerner.  303  111. 
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.aeaasndxK  drfgl©  lo  asnsblv©  ©rio"  b©i©llo  GdnfibriQisb  ©rid  bn& 
X*iBae©Den  J I  X©©1  ©w  <©8bo  airier  lo  ©sUd  ©w  w©iv  ©rid  racrc^ 

.eeaa©ndi>?  dnaisllXb  ©rid  lo  XXb  lo  da©d  ©rid  eniXduo  od 

XX*SB©fr  no  tllaoa  est*  ©onsbiv©   ©rid  dBrfd  xAa  °*  ^  •oli'J 

.adnxoq  XXs 
©rid  od  a©  dn©mu£  ood  ©d  od  ia©98  don  e©ob  ©larfT 

-bnaisb  ©rid  y<*  bebnodnoo  ©A      .©cbo  lo  ©qyd  axrid  snlmavoj  kbX 
YXno  h©axo*s©x«  ©cf  bX  al  ns  lo  gnxdnBig  ©rid   tadn£ 

-■'  1»1>  Id   to  ddslt  arid  at 

-abfiam  o3  bb  xl«©  *<w  ©wid  ai  ax.  :111s  bnB  \< 

bnaLtl1*!  .v  rinseoU      .noiJorartnl  xn*  o*  **d   , anoxdomrtnl  y*">^ 
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App.  259;  Hope  v.  Hope.  350  111.  App.  190;  Stenzel  v.  Yates r 
342  111.  App.  435;  Vulcan  Detinning  Co.  v.  St.  Clair.  315  111.  40. 
As  the  court  said  in  the  case  of  Hope  v.  Hope.  350  111.  App.  190, 
at  page  194 :  "The  extraordinary  character  of  the  injunctive 
remedy  requires  that  it  be  awarded  only  where  the  complaint  shows 
on  its  face  a  clear  right  to  the  relief,  and  the  facts  relied  upon 
to  establish  such  right  must  be  alleged  positively  and  with  cer- 
tainty and  precision."  But  there  is  another  equally  well  recog- 
nized principle  of  law  which  must  be  considered  in  any  decision  in 
this  cause.  The  courts  of  Illinois  have  uniformly  held  for  almost 
a  century,  that  the  owner  of  a  dominant  heritage  may  use  land  and 
cultivate  it  according  to  the  ordinary  modes  of  good  husbandry, 
and  although  by  so  doing  he  may  interfere  with  the  natural  flow  of 
water  passing  over  his  land,  so  as  to  increase  or  diminish  the 
an^uni;  that  would  otherwise  reach  the  land  of  an  adjacent  proprie- 
tor, and  thereby  cause  him  an  injury  for  which  the  law  gives  no 
redress,  yet  such  owner  has  no  right,  by  the  construction  of 
ditches  and  embankments,  or  other  artificial  structures,  to 
collect  together  the  surface  water  from  his  own  lands  or  those  of 
other  persons,  and  precipitate  them  in  undue  and  unnatural  quanti- 
ties upon  the  land  of  his  neighbor,  and  if  he  attempts  to  do  so, 
a  court  of  equity  will  interpose  to  prevent  the  act.   Hicks  v. 
Silliman  et  al..  93  HI.  255;  Eimers  v.  C.  C .  C.  fc  St.  L.  Ry.  Co.. 
15#  HI.  App.  557;  Anderson  v.  Henderson.  124  HI.  164;  Dayton  v. 
Drainage  Commissioners.  12#  111.  271;  Mugge  v.  Erkman.  161  111. 
App.  ISO.   And  these  same  cases  all  affirm  the  right  of  redress 
by  way  of  injunction.  As  was  aaid  in  the  Hicks  v.  Silliman  case, 
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where  a  bill  for  injunction  to  prevent  a  threatened  nuisance 
was  filed,  the  court  held  that  the  remedy  by  injunction  was 
clearly  established.   The  court  in  that  case  in  commenting  on 
the  testimony  of  witnesses,  said:   "When  certain  facts  are  ad- 
mitted or  proven, the  court  takes  notice,  without  further  proof, 
of  all  such  presumptions  and  inferences  arising  from  them  as 
are  warranted  by  uniform  experience,  and  also  all  such  conse- 
quences as  are  known  to  flow  from  the  laws  which  govern  matter, 
and  which  are  applicable  to  the  proven  or  admitted  facts."  In 
the  case  of  Wjnhold  v.  Finch.  2S6  111.  614,  at  page  6l£,  the 
court  there  said:   "It  is  contended  by  the  appellant  that  the 
appellees  were  not  entitled  to  an  injunction  because  there  was 
no  evidence  of  substantial  damage  to  their  land.   If  the  evi- 
dence of  the  appellees,  alone,  is  considered  it  would  sustain 
findings  that  their  land  is  capable  of  farming  and  cultivation 
and  that  crops  can  be  and  have  been  raised  on  it;  that  by  reason 
of  the  obstruction  of  the  water-course  a  part  of  the  land  has 
been  overflowed,  even  after  the  diversion  of  the  water  from  Sand 
branch,  to  a  depth  of  a  foot  or  more,  and  that  such  condition  con- 
tinued for  a  longer  time  than  it  would  have  lasted  but  for  the 
obstruction;  that  such  condition  will  be  repeated  from  time  to 
time  and  will  reduce  the  crops  which  can  be  raised  on  the  land,  and, 
if  it  is  permanent,  the  value  of  the  land.   It  is  true  that  to 
justify  relief  by  injunction  an  actual  and  substantial  injury  must 
be  shown,  as  was  held  in  Girard  v.  Lehigh  Stone  Co.,  2#0  111.  479, 
and  Dunn  v.  Youmans,  224  HI.  34,  but  this  does  not  mean  that  the 
injury  must  necessarily  be  great  in  the  pecuniary  lose  involved  or 
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impossible  of  compensation  in  damages.  When  an  owner  of  property 
is  about  to  be  deprived  of  a  legal  right  in  connection  with  it  by 
the  wrongful  act  of  another  for  which  there  is  no  legal  redress 
the  act  may  be  restrained  by  injunction,  or,  if  it  has  already  been 
executed,  may  be  required  to  be  undone,  if  this  is  practicable. 
The  irreparable  injury  necessary  to  give  a  court  of  equity  juris- 
diction in  such  a  case  is  not  one  so  great  as  to  be  impossible  of 
compensation,  but  one  of  such  a  character  that  the  law  cannot  give 
adequate  compensation  for  it.   'The  fact  that  no  actual  damages 
can  be  proved,  so  that  in  an  action  at  law  the  jury  could  award 
nominal  damages,  only,  often  furnishes  the  very  best  reason  why 
a  court  of  equity  should  interfere  in  a  case  where  a  nuisance 
is  a  continuous  one.1   (Elliott  on  Roads  and  Streets,  497;  Newell 
v.  Sass,  142  111.  104. )n 

While  the  Winhold  case  is  one  of  a  blocked  watercourse,  and 
this  is  one  of  an  alleged  ditch,  the  principles  enunciated  are 
applicable.   If,  as  alleged,  the  defendants  by  the  digging  of  the 
ditch  through  or  across  the  high  ground  of  the  eighty  acre  tract, 
changed  the  flow  of  the  surface  waters  of  the  north  forty,  and 
allowed  the  water  from  the  north  forty  and  that  of  the  land  lying 
east  of  the  eighty  acre  tract,  to  flow  into  the  ditch  of  the  plain- 
tiffs, thereby  threatening  to  drown  out  their  crops  or  diminish 
the  value  of  their  land,  then  the  right  of  injunction  is  clearly 
established  and  is  the  proper  remedy. 

The  evidence  is  conflicting.  There  is  sharp  conflict  as  to 
the  existence  of  the  ditch,  through  the  high  ground  in  the  center 
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of  the  tract.  Nearly  all  of  the  witnesses  for  the  plaintiffs 
testified  that  there  was  no  ditch  prior  to  the  purchase  by  the 
defendants.  Some  of  the  witnesses  for  the  defendants  testified 
that  the  ditch  had  been  there  for  many  years.  There  is  conflict 
in  the  testimony  as  to  the  slope  of  the  north  forty.  There  is 
also  conflict  as  to  the  drainage  afforded  by  the  highway  ditches 
to  the  north.   All  these  are  questions  of  fact  that  were  decided 
by  the  chancellor.  We  cannot  agree  with  the  contention  of  the 
defendants  that  the  decision  of  the  chancellor  was  without  suffic- 
ient evidence  as  to  the  facts  or  as  to  damage  sustained  or  likely 
to  be  sustained,  nor  do  we  believe  that  the  injunction  in  this 
cause  was  entered  to  satisfy  the  whim  of  a  plaintiff.  While  the 
evidence  is  in  conflict  on  many  points,  there  is  sufficient  evi- 
dence in  the  record  to  entitle  the  chancellor  to  use  his  discretion 
as  to  the  granting  of  the  writ  of  injunction.   Since  the  greater 
number  of  witnesses  support  the  position  of  the  plaintiff,  we  do 
not  feel  warranted  in  disturbing  the  findings  of  the  court  whose 
province  it  was  to  determine  upon  which  side  was  the  greater 
weight  of  the  evidence.  The  decree  of  the  Circuit  Court  will  be 
affirmed. 

Affirmed. 
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,     look,   J  inaarvatoz 
of  the  Batata  ©I    Alia     ell 
ierwood.   Inconstant , 


Weapon  .tent  -  ft  ppel  lee«      1 


appeal  froa  the 
Circuit  Court 

Verm  lion  County. 


,   P.    J. 
This  is  an  appeal  fr  order  ei     |        Circuit  Court  ox 

feral lion  County  ossing  an  appeal  filed  by  a  &ia 

■ne  A  Ilia  Bell  v-~        ,  rdged  inconpetant  i- 

■ourt  of  that   c-unty,   and  dismissing  a  peti :  or 

1fce  removal  of  the  conservator  pending  a  deter:,  .on   of 

■pa  appeal, 

'-•Ilia  Bell  was  a  rt   and  on  July  2; 

195 u,   one  William  Parson,  who  was  not  related  in  any  1 
to     11  io     Sell  mood  filed  a  petition  in  the  <-rubate 
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Court  of  Yersilion  County,   Illinois  to  have  Allie  Bail  r- 

vood  adjudged  incoaipetent.     A  si.,  jury   found  her  incompetent, 

Vernon  Cook:  was  appointed  as  her  conservator,        ft  ;r^ards, 
ol     Cowler,   a  niece,    .  .  the  Circuit  Court 

Vermilion  County  to  the  ,og  of  incompetency,  by  the 

Co>,  ourt,    tad  also  fileC  her  petition  in  the  Circuit 

Court  for  an  order  abating  the  order  of  the  Pxob  nurt  and 

to  retaove  Vernon  Cook  as  conservator. 

Cook,   the  Circuit  Court  i  eal  a  .        . 

The  ...atter  wae  then  appealed  to  this  court. 

I  ■  filing  of  the  appeal  tc   this  court,    on 
February  17,   1S57,  Allie  Bell  Inderwood  die.*  suggestion 

of  her  death  an  J  r.otioa  to  dismiss   the  appeal  vjas  filed  in 
this  court  by  the  appellee  and  this  notion    I  listed  by 

the  appellant.      In  passing  on  the   appeal,  both  the   record  of 
the  appeal,  and  the  aoti  _ej    t         I    ih  of 

aliie  :;ell    .nderwood  and  the  reply    to  be 

.siCered.        m  the  action  to  dismiss  aftir  th  o£ 

the  reply  of  the  i  '.ant,    it 

appears  that  an  administrator   icr  the  estate  of  t.  .     teat 

been  appointed  by   kj         rotate  ^ourt  of  Ver  ty 

ting.     The  appellee  contends  that  the  matters 
involved  in  the  appeal  ar-  aoot    -  n  i  the  appellant  contends 

that  there  sre  still  matters  pending  in  the  I  robate  and 
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cult  Courts  of  Vermilion  County,   concerning  the  conservator 
of  Allie  Bell  Underwood,   the  ^rwood. 

Deceased,  /Ills  Bell  "'a  -erwood  being  the  sol*  heir,   ana  the 
Estate  i  f  Allie  Bell   Jndc.  ,     "ecea&c    * 

Ab  a  practical  matter,   the  only  natters  .   this 

court  the  questions  o..:  the  validity  jrreotness 

of  the  order  of  the  Proi;  ...    ty  finding 

Allie  Bi  patent  t  ai  oaent  of  a 

conservator.     The  death  .  Jerwood  set I  ae 

Batters  and  ae  contended  by  the  appellee  they  are  i&oot.     The 
adi: inistn ttl  f   the   estate  -i, 

the  adjuinist,  he  estate  of  erwoc 

now  deceased,   ara  all  AfttteXfl  -ie  within  the  jurisdiction 

of  the  Probate  Court  of  Vardlior  .      not  before 

this  court.     The  appeal  will  be  dis  uissed* 

eal  .^i:.>.  issed 
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P  OIL  I  ID 

2  5  1957 
UlV.  WUNDER 

]|Klliti  Court  Sicond  District 


Agenda  No,  lU 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
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SECOND  DISTRICT— FIRST  DIVISION 
May  Tarn,  A.D.,  1957 


GLENN  Ee  DONATH  and 
ANNA  R.  DONATH, 

Pla  int  iff a -Appellee  s , 

▼a. 

MILTON  B.  RAFFLE,  GLORIA 
RAFFLE,  HYMAN  RAFFLE  and 
EV2LYN  HYMAN  RAFFLE, 

Defendau t a -Appal Ian t ». 


T 


Appeal  fro  a  the  Circuit 
Court  of  Winnebago 
County,   Ullnola 


DOVE,    P.J. 

On  April  2,    1951,    tha  def  andante,   Hyman  Raffia  and 

Milton  Raffia,   partnara,   doing   buainaaa  aa  Triple -Tit »  Con- 

atruation  Company,    entered  into  a  written  oontraot  with  tha 

plain tiff a,   Glenn  3.   Donath  and  Anna  R.  Donath,   by   th*  pro- 

vlalona  of  which  tha  conatr  n  company   in  oonalderatlon  of 

#1,120*00  agreed  to  furnlah  the  neoeaaary  material   to  re-alde 

with  "White  Alaide  Aluminum  Siding"  the   residenoe  of  the  Donatha 

in  Loves  Park,    Illinois.      In  addition   to  furnishing  the  material, 

tha   company  agreed  to  furnish  a  limited  amount  of  labor.      The 

aiding  was  delivered  In  aeoordanoe  with  the   contract,    and   the 

Dorxatha  paid    the  oontraot  price.      The   siding  did  not  prove 

satisfactory,   and  on  October  26,    1953»   *.  second  cor.f    act  vaa 


\ 


entered  into  by  the  same  parties  by  the  provleions  of  which 
the  Raffles  agreed  to  apply  a  product  called  "Thermabond" 
over  the  entire  wood  area  of  plaintiffs'  dwelling.   The 
oontraot  was  In  writing,  detailed  the  work  to  be  done  and 
stated  that  the  Raffles  were  to  furnish  the  labor  and  materials 
necessary  to  perfora  the  modernisation  Job.  In  consideration 
of  this  being  done  the  Donaths  agreed  to  pay  #2,000.00  in 
addition  to  the  return  of  the  aluminum  siding,  which  had  been 
used,  and  the  company  "guaranteed  the  labor  and  materials.1 

The  product  was  applied  and  the  Job  completed  in 
November,  1953.  Two  months  later  Donath  noticed  defects 
in  the  work- and  he  went  to  the  office  of  the  oompany  and 
complained  to  Milton  Raffle  who  told  him  not  to  worry,  that 
the  Termabond  oompany  would  fix  It  or  if  it  did  not,  he 
would.   Donath  oontlnued  to  complain  and  in  Maroh,  1954,  at 
the  request  of  the  Raffles,  a  representative  of  the  manufacturer, 
accompanied  by  an  employee  of  Milton  Raffle,  examined  the 
siding  and  made  some  repairs  thsreto  and  stated  to  Donath 
that  tney  wished  to  wait  until  warm  weather  to  see  wnat  then 
■■rf.«.*T  would  happen.   The  material  deteriorated.   The 
parties  oonsuited  an  attorney  with  referenoe  to  bringing 
suit  against  the  Ikermabond  oompany  or  Its  offloers  and  on 
June  2,  1954,  the  parties  entered  into  a  further  written 
agreement  by  the  provisions  of  which  the  oonstruotlon  company 
agreed  to  pay  all  attorney  fees  to  an  attorney  to  be  sslected 
by  the  oonstruotlon  oompany  and  bring  an  aotlon,if  neoessary, 
to  enforoe  the  rights  of  the  Donaths  against  the  manufacturer, 
Thermabond,  Inc.  This  agreement  reoited  that  the  partlee 
Intended  to  demand  from  Thermabond,  Inc,  the  removal  and 
replacement  of  the  siding  whioh  was  then  on  the  premises 
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e   Donaths.      The   agreei  ben  oc  "In 

vent    that    a  replace  -    aiding   Is   maoe 

zed  ■"  sts  If  lnal   si?, 

s  will  sated  for  the  difference  and  if    I 

•  14  Jits   sure  than    the  pre«je.-:t    siding,    Triple  Tite 

y  agrees  to  pay  the  difference,  " 
■  action   ot«   proceeding:  having  been   taken  against 
•Qw  :.,    or  its    offlrera,    and  the  Donaths  havl 

.inta  .nitri 

const 
i$i.    kt.  t« 
.nd  si 
for  the  rei  i  suit  which  I  wu 

•  t   the  officer*   of  the   now  defunct  Thernu. 

9  received  no  word  from 
yo>.  h  even  assures  me  that    this   si  a  been  filed, 

"en  In  1  saye 

has  deteriora*  where  the   fl  -  as 

separate  he  lase,  home  la   becoming   more   arid 

unsightly  as  time  goes  by* 

•I  am  enclosing  a  fa  oredlt   report  whi 

T   hove  reoently  run  on  this   ccopany,    and  as  y  u   will  be 

tell  by   the   contents,    the   suit   should  be  filed 
against   the  officers   of  the  company  Individually   for  recompense, 
I   can   obtain  for  you  pictures   showing  the  bad  shape  of   the 
material  as  well   as  written  affidavits  from  Mr.   Donath  anl 
his  wife  and  possibly   their  neighbors. 

■I   reallte  that  sometimes  these  things  of  neceae^ 
oan   take  a  great   leal   of  time  to   consummate  but  anything    I 
in   do  tc   expedite  It  will  be  greatly  appreciated     . 
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Donaths  at  well  as  myself.  As  you  will  remember,  Mr.  and 
Mrs,  Donath  vers  the  people  with  whoa  I  visited  your  office 
one  day  last  summer,  and  for  whom  you  negotiated  a  mortgage 
with  my  mother.  If  there  are  any  questions  oonoernlng  this 
lsaleh  you  would  like  answered,  feel  free  to  oall  me  at  any 
time  and  I  will  give  you  any  of  the  details  whloh  you  might 
desire,  • 

The  properties  involved  in  this  proceeding  are 
located  in  Rockford,  and  hare  been,  and  were  at  the  time  of 
the  hearing,  oooupied  by  the  Raffles  as  their  respective 
residences.   The  property  occupied  by  Milton  B.  Raffle  was 
acquired  by  him  on  April  2,  1951,  at  which  time  title  thereto 
was  conveyed  to  him  and  his  wife,  as  Joint  tenants.  The 
property  oooupied  by  Hyman  Raffle  was  aoqulred  by  him  aXse 
It  the  early  part  of  1960  and  was  conveyed  to  Hyman  Raffle 
and  Evelyn  Raffle,  his  wife,  as  Joint  tenants. 

On  July  14,  1964,  Iyman  Raffle  executed  a  deed 
oonveylng  his  Interest  In-  the  property  where  he  lived  to  his 
wife,  Evelyn  Raffle,  and  two  days  later  this  deed  was  reoorded. 
On  January  27,  1966,  Milton  B.  Raffle  and  Gloria,  his  wlfs, 
conveyed  the  property  they  lived  in  to  latherine  Laweon  and 
on  the  same  day  latherine  Lawson  ezeouted  a  deed  oonveylng 
the  premises  to  Gloria  Raffle,  wife  of  Milton  B.  Raffle. 
After  the  instant  oomplalnt  was  filed  Gloria  Raffle  and  her 
husband  conveyed  this  property  to  Sam  and  Ida  Raffle,  parents 
of  Hilton  and  Hyman  Raffle.  These  deeds  were  duly  reoorded. 
All  the  deeds  were  voluntary  oonveyanoes  and  no  consideration 
passed  from  the  sevsral  grantees  to  the  grantors. 

On  July  1,  1956,  Glenn  E.  Donath  and  Anna  R.  Donath 
filed  their  complaint  In  the  Circuit  Court  of  Winnebago  County 
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,  Raffle  an     an  Raffle  t 
■-a  they  sustained  f'.-r  1:  eachee  of  the  oontr 

1961,  anO  October  2t \,    I  This  action  res 

'.gment  being  rendered  I     *tr  favor  and  against 
Milton  E.  Raffle  and  Hyman  Raffle  for  $2940,00  and  coe 
9,  1955,,   *  ment  ar  e* 

but  return  -Iff  unsatisfied:. 

Or.      'ber  14,  1955,  the  1ns ta  hs 

lereafter  an  a  *as  filed.   The 

plaint  reel*  g  fact 

Teyanoes  of  July  14,  1^54.  and  Januar 
were  made  after  the  Indebtedness, which  was  reduced  ' 
Judgaei      November  9,  1965,  had  accrued;  tnat  sal-? 
▼eyar.ces  were  fraudulent  and  void,  made  with  the  express 

■  e  and  intent  of  prevei      the  Judgment,  which  plaintiffs 
at  ned*  from  becoming  a  lien  on  the  described  premises  and 
*e:      e  in  order  to  hinder,  delay  and  defraud  plaintiffs 
in  collecting  their  said  Judgment.   The  prayer  of  the 
comrlalnt  was  that  the  conveyances  be  declared  void  ar 
aside  as  against  the  Judgment  of  the  plaintiffs  and  that 
their  Judgment  be  declared  a  lien  upon  the  several  Interests 
of  Milton  B*  Raffle  and  Hyman  Raffle. 

The  answer  of  the  defendants  admitted  the  allegations 
of  the  aaended  complaint  as  to  the  reoord  title  and  conveyances 
of  the  property  involved  herein  and  admitted  the  other  allera 

of  the  amended  complaint  exoept  they  denied  that  the 
several  conveyances  were  fraudulent  or  made  to  defraud  plaint] 
or  that  they  were  voluntary  conveyances  and  made  without  ooi 
slderatlon.   As  an  affirmative  defense  the  defendants  averred 
that  at  the  time  the  conveyances  were  made  the  grantors  ret 
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prop*  all  expect*- 

tempLated  indebtedness  and  at  that  time  each  srra      ,aB 
ing  Into  a  new  business  venture  and  It  was  hi . 
set  aside  a  reasonable  portion  of  his  estate  j0  nt 
rils  wife  and  family  "seoure  from  the  evil  effect 
•  reverses  of  fortune." 

Upon  the  Issues      made  by  the  plet,      & 
hearing  was  had  before  the  ohancellor  r#»uitlnp  In  a  deoree 

g  the  relief  ,  setting  aside  the  ^# 

of  ,     L4,  1954,  and  J&r  *,  as  agalni 

erse  this  decree 

<nsel  for  ah  :ede  that  ti 

•  •      e  by  the  decree  were  voluntary,  made  without  ccnsl/ 
•rati  m  and  that  at  the  time  the  complaint  was  filed,  which 
reeulted  in  the  Judgment  which  forms  the  basis  of  the  lnsta 
the  Judgment  debtors  were  insolvent.   Counsel 
however,  that  the  evidence  discloses  that         se 
yanoes  were  made  ':/man  Raffle  were  solvent 

e  conveyances  were  not  made  to  hln 
*raud  creditors.   In  support  of  this  contention  eoune*. 
ind  rely  upon  Kills  v.  Susanka,  394  111,  439;  E 

203  111.  464;  State  Bank  of  Clinton  ▼.  Barnett.  2?>0 
111.  312;  and-,  Woolhaa  v.  Killer,  319  111.  App.  388. 

One  of  the  issues  in  Mills  v.  Susanka,  394  111.  42 
was  whether  there  was  a  bona  fide  purchase  by  Mr.  Susanka 
from  Elliabeth  Kills  of  fifteen  shares  of  the  capital  stock 
of  the  Pabst  Pharmaceutical  Company.  The  Master  held there 
war        il deration  paid  therefor  and  that  Mrs.  Mil la  was 
the  actual  ov/ner  of.  the  stook.   The  clrc     :>urt  appro? - 
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these  conclusions  and  eonflrmed  the  report  of  the  Master  a 
eo  decreed.   The  appellate  oourt  reversed  that  decree  on 

jle  ground  that  the  transfer  of  the  stock  f      s. 
Kill*  to  Mr.  Susanka  constituted  fraud  In  law.   In  reversing 
that  decree  and  remanding-  the  oase  to  the  appellate  court  with 
directions  to  pass  upon  the  question  whether  the  sale  was  a 
bona  fide  one,  the  court*  In  2  te  opinion,  quoted  from  Dlmond 
v.  Rogers,  203  111.  486,  to  the  effeot  that  in  a  case  of  a 

tary  conveyance  to  a  husband  In  order  for  a  creditor  of 
the  wife  to  obtain  relief  It  was  necessary  to  prove  that  the 

ent  debtor  did  not  retain  enough  property  or  money  I 

pay  her  debts.   The  relation  of  husband  and  wife  was  not, 

however,  Involved  in  Mills  v.  Susanka,  supra. 

Dimond  v.  Rogers,  203  111.  464,  was  a  creditor's 

bill  for  discovery  and  the  application  of  any  discovered 

assets  to  the  payment  of  plaintiff's  Judgment.   The  evidence 

disclosed  the  reoovery  of  a  Judgment  against  the  wife  of 

the  defendant, the  issue  and  return  of  an  execution,  the 

transfer  by  the  wife  to  the  husband  of  certain  real  estate 

without  consideration  and  the  Insolvency  of  the  Judgment 

debtor.   The  olroult  court  granted  the  relief  prayed  and  tne 

appellate  court  reversed  that  decree,  but  the  Supreme  Court 

reversed  the  Judgment  of  the  appellate  court  and  affirmed 

the  deoree  of  the  circuit  oourt. 

State  Bank  of  Clinton  v.  Bamett,  250  111.  312, 

favor 
was  a  creditor*  bill  resulting  In  a  deoree  ln/tsnor  of  the 

plaintiff,  which  was  affirmed  by  the  appellate  oourt.   In 

reversing  the  decree  of  the  circuit  court  and  the  Judgment 

of  the  appellate  oourt  the  court  cited  Tlmond  v.  Rogers, 

203  111.  464,  stating  that  it  was  neoessary  to  aver  and  ; 
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the  Insolvency  of  the  Judgment  debtor  at  the  time  the  gift 

was  made,  the  oourt  stating  that  it  might  well  be  that  -. 

gr 

i/aade  the  gift  to  her  daughter  In  December,  1904,  ehe 


retained  abundant  meant  to  pay  all  her  lndebtedneee  and  that  ehe 
had  only  become  insolvent  at  the  time  the  Judgment  was 
secured  agalnet  her  In  July,  190n. 

Woodham  v.  Miller,  319  111.  App.  308,  was  a 
complaint  In  aid  of  execution  to  eet  aside  two  conveyance* 
from  parents  to  their  daughter.   The  chancellor  dismissed 
the  complaint  for  want  of  equity  and  the  appellate  cou 
affirmed,  finding  that  a  valuable  consideration  passed  for 
the  conveyances  and  that  there  was  no  proof  of  actual  or 
constructive  fraud. 

In  the  instant  case  the  reoord  discloses  that  on 
October  26,  1963,  the  parties  entered  into  a  written  contra 

er  the  provisions  of  which  definite  obligations  to 
appellees  were  Incurred  by  Miltcn  and  Hyman  Raffle  and  these 
obligations  were  recognized  by  the  Raffles  as  evidenced 
their  agreement  with  appellees  on  June  4,  1964.   Forty  days 
later  Kyaan  Raffle,  with      r.t'.  ^eraticn,  caused  titli 
his  residence  property  to  be  conveyed  to  his  wife.  Thereafter 
and  on  December  8,  1954,  the  Rafiles  still  recognized  their 
obligations  to  the  Donathe  and  wrote  their  attorney  to  prooeed 
with  their  suit  against  the  Thermabond  company  or  Its  officers., 
A  llttli  over  a  month  later,  January  27,  1966,  Milton  Raffle, 
without  consideration,  oaused  the  title  to  hie  residence 

,erty  to  be  conveyed  to  his  wife.   These  conveyances  of 
July  14,  1964,  and  January  2?,  1956,  stripped  Milton  and  Hyman 
Raffle  of  the  reoord  title  of  all  the  real  estate  either  of 
them  owned.   Four  months  later  the  Donaths  filed  their  c 
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at  Milton  and  Hyman  Raffle  to  recover  dam&gee  for  their 
failure  to  fulfill  the  obligations  they  lnourred  under  the 
contract  of  October  26,  1953,  and  on  November  9,  1955,  r 
the  Judgment  upon  which  the  Instant  prooeeding  le  based. 
Appellees  were  clearly  existing  creditors  at  the  time  both 
of  these  conveyances  were  executed  and  thereafter  became 
e-rcent  creditors,, 

Counsel  for  appellants  In  the  preparation  of  the 
affirmative  defense  were  familiar  v.lth  the  language  used  In 
Harting  v.  Jockers,  136  111.  627,  which  was  a  proceeding  to 
•et  aside  an  alleged  fraudulent  contract.   In  the  course  of 
opinion  the  oourt  stated  that  a  voluntary  transfer 
.veyanoe  of  property  by  a  debtor  as  against  existing  oreaitcre 
Is  fraudulent  and  void;  that  a  debtor  say  not  by  gift  or 
other  voluntary  transfer  of  his  property  to  others  hinder  or 
delay  hie  creditors  In  the  collection  of  their  Just  demands 
and  that  the  law  presumes  that  any  act  done  which  will  have 
the  effect  of  hindering  and  delaying  creditors  was  done  wl  I 
that  fraudulent  purpose  and  Intent.  The  oourt  tbsn  went 
on  tc  say  that  one  engaged  In  active  business  nay  regard  It 
as  Lie  duty  to  his  wife  and  children,  dependent  upon  hlir.  for 
support,  to  set  aside  by  conveyance  a  reasonable  portion  of 
hie  estate  and  thereby  keep  the*  secure  from  the  evil  effects 
of  the  reverses  of  fortune.   It  Is  there  said  that  where  this 
Is  done  and  the  donor  retains  ample  property  sufficient  to 
satisfy  and  liquidate  all  Just  demands  against  him  and  without 
endangering  or  Interfering  with  his  solvency,  the  gift  would 
ordinarily  be  upheld. 

Upon  the  hearing  In  the  Instant  oase  Hyman  Raffle 
testified  In  hie  own  behalf  that  on  July  14,  1964,  he  did 
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nsider  that  hf  had  any  liability  in  oonneotlon  with 
hla  transaction!  with  appellees;  that  he  was  about  to  enter 

I  new  business  at  tliat  tlDie  and  conveyed  Ms  home  to 
ills  wife  on  the  advice  of  counsel  and  that  he  had  assets 

to  one  over  his  liabilities.   Milton  Raffle  testified 
that  on  January  27,  1955,  which  was  the  date  he  conveyed 
hie  property  to  his  wife,  he  had  "a  lot  of  money  and  a  lot 
of  accounts  receivable"  and  that  a  few  days  after  January 
27,  1955,  his  total  assets  above  his  liabilities  amounted  to 
$14,519#00.   The  record  is  silent  as  to  the  nature  of  the 
assets  or  what  the  liabilities  of  Hyman  or  Milton  Raffle 
consisted.   It  did  disclose  that  Hyman  Raffle  did  not 
consider  any  liability  to  the  Donaths  when  he  testified 
he  had  assets  ten  to  one  over  his  liabilities. 

In  Blrney  v.  Solomon,  346  111.  410,  It  appeartd 
that  on  September  27,  1923,  Jmeab  Solomon  conveyed  all  the 
real  estate  he  owned  to  hie  wife,  Hazel.   Prior  to  that  time 
the  Alexander  County  National  Bank  had  extended  him  a  line 
of  credit  and  he  was  Indebted  to  the  bank.   On  January  30, 
1925,  the  bank  obtained  Judgment  against  him  upon  an  indebt 
ness  evidenced  by  notes  held  by  the  bank  for  $11, 846. 7'*.   The 
same  day  the  bank  filed  its  creditor's  bill  to  set  aside  the 
oonveyanoe  of  September  27,  1923.   It  was  there  contended  that 
plaintiff  could  not  maintain  Its  suit  unless  there  was  a 
positive  showing  of  the  insolvsncy  of  Jacob  Solomon  at  the 
time  of  the  conveyance.  In  this  oonneotlon  the  court  said 
,414-415);   •The  established  rule  in  this  State  does  not 
reqolre  proof  of  actual  insolvency  in  order  to  render  a 
voluntary  conveyance  void,  especially  when  the  conveyance 
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la  between  husband  ana  wife  or  parent  and  ohlld.   The  true 
teat  la  determining  the  validity  of  a  voluntary  conveyance 
as  against  creditors  In  euoh  a  ease  le  whether  or  not  it 
directly  tended  to  or  did  impair  the  righte  of  creditors. 
It  le  of  no  moment  that  the  property  remaining  in  the  grantor's 
hande  after  the  conveyance  was  in  nominal  value  more  than  equal 
to  the  amount  of  his  indebtedness  if  subsequent  events  show 
that  the  property  retained  was  not  sufficient  to  discharge 
all  hie  liabilities.   (Hockett  v.  Ealley,  86  111.  74;  Hauk 
r.  Vanlngen,  196  Id.  1^0;  Patterson  v.  MoKlnney,  97  id.  41.) 
The  doctrine  is  firmly  declared  to  be  that  one  must  be  Just 
before  he  is  generous.  What  may  be  in  the  mind  of  the  grantor 
when  he  makes  a  voluntary  conveyance  to  his  wife  or  ohlld 
is  inwaterlal,  for  if  it  results  in  hindering,  delaying  or 
defrauding  creditors  it  must  be  regarded  as  fraudulent.   A 
donor  may  make  a  conveyance  with  the  most  upright  intentions, 
and  yet,  if  the  transfer  hinders,  delays  or  defrauds  his 
creditors  it  may  be  set  aside  as  fraudulent.   (Harmon  v. 
Karwood,  124  111.  1C4;  McKey  v.  McCold,  298  Id.  666.)   Of 
such  force  is  this  rule  that  where  one  is  found  to  be  Insolvent 
after  having  made  a  voluntary  oonveyanoe  to  his  wife  the 
burden  of  dispelling  the  implication  of  fraud  as  against 
pre-existing  creditors  is  upon  his  grantee.   Dlllman  v. 
Nadelhoffer,  162  111.  626;  Morltt  v.  Hoffman,  36  id.  663; 
Patterson  v.  XcKlnney,  supra." 

In  the  Instant  case  we  are  satisfied  the  property 
retained  by  the  Raffles  after  their  oonveyanoes  to  their 
wives  was  not  equal  to  their  indebtedness.  A  few  months 
after  the  conveyances  they  admit  their  Insolvency.   Their 
simple  conclusions  that  they  were  not  Insolvent  at  the  time 
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JOSEPHINE  C.  MIHNEC, 

Plaintiff -Appellee, 

TS. 

JOHN  M.  KINNEC, 

Defendant-Appellant, 


APPEAL  FROi;  THE  CIRCUIT 
COURT  OF  DUPAGE  COUNTY, 


DOVE,  P.  J, 

The  parties  to  this  proceeding  were  married  on 
June  13,  1936,  and  for  some  time  lived  on  '/est  Monroe  Street 
in  Chicago.  Two  children  were  born  as  the  issue  of  said 
marriage,  Elaine,  now  of  age,  and  John,  who,  at  the  time 
the  instant  complaint  for  divorce  was  filed  on  December  £2, 
1  55,  was  sixteen  years  of  age  and  in  the  custody  of  his 

mother. 

in  the  early  part  of 

It  appears  from  the  record  that /mc April  XH  1948, 
Mrs.  i.innec  filrd  in  the  Circuit  Court  of  Cook  County  her 
complaint  setting  forth  various  acts  of  oruelty  and  praying 
for  a  divorce.  The  defendant  was  duly  served  with  summons 
and  on  May  12,  1948,  filed  his  answer  to  said  complaint, 
admitting  the  marriage,  the  residence  of  the  plaintiff  and 
the  birth  of  the  children,  but  denying  the  charges  of  cruelty. 
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While  this  suit  was  pending  and  undisposed  of  in  the  circuit 
court  of  Cook  County,  John  M.  Minnec,  on  April  8,  1948,  filed 
hie  complaint  in  the  Superior  Oourt  of  Cook  County  alleging 
that  he  was  a  resident  of  Gook  County  and  praying  for  divorce. 
These  causes  were  consolidated  and  on  May  21,  1948,  the 
parties  appeared  in  open  court  and  advised  the  court  of 
their  reconciliation  and  an  order  was  entered  dismissing 
both  suits  without  prejudice  to  either  party.  The  formal 
order  of  dismissal  was  entered  on  June  28,  1948. 

On  June  26,  1948,  Mr.  Minnec  filed  a  second  complaint 
for  divorce  in  the  Superior  Court  of  Cook  County,  alleging 
that  he  was  then  a  resident  of  Cook  County.   This  complaint 
was  heard  and  on  August  18,  1948,  a  default  decree  for 
divorce  was  granted  the  plaintiff.   On  September  16,  1948, 
Mrs.  Minnec  filed  therein  her  petition  to  vacate  tht 
decree  and  on  October  18,  1948,  an  order  was  so  entered. 
Thereafter  Mrs.  iinnec  filed  her  answer  and  counterclaim  and 
an  order  was  entered  directing  Mr.  Minnec  to  pay  his  wife 
temporary  alimony  and  child  r up port.  On  June  17,  1  49,  the 
counterclaim  and  complaint  were  both  dismissed  and  the  parties 
resumed  their  marital  status. 

hortly  thereafter  and  on  July  18,  1949,  Mr.  Minnec 
filed  in  the  Kane  County  Circuit  Court  another  suit  against 
his  wife  which  resulted,  on  August  11,  1949,  in  a  default 
tecree  for  divorce  fcslag  rendered  in  his  favor  upon  a  written 
entry  of  appearance  purporting  to  have  been  executed  by  the 
defendant. 

On  December  22,  1955,  Mrs.  I innec  filed  her  petition 
to  vacate  the  decree  of  August  11,  1949,  and  on  March  8,  1956, 
the  Circuit  Court  of  Kane  County,  upon  this  application,  entered 
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an  order  vacating-  this  decree  and  ci  sale  sing  the  complaint. 
This  order  found,  amons?  other  things,  that  the  decree  of 
August  11,  1949,  was  obtained  by  Mr,  Xinnec  perpetrating 
a  fraud  upon  the  court.   That  order  was  affirmed  by  this 
court  (Klnnec  v.   innec,  Sen.  So.  10982,  an  opinion  therein 
being  this  day  filed). 

On  December  22,  1958,  Mrs.  Mnnee  filed  the  instant 
verified  complaint  for  divorce  in  the  Circuit  0 ■•■urt  of  DuPage 
County.   She  alleged  she  was  a  resident  of  DuPage  County  and 
averred  that  from  the  time  of  the  marriage  of  the  parties 
on  June  13,  1936,  she  had  lived  and  cohabited  -it  her 
husband  as  his  wife  during  various  intervals  until  November 
12,  1955#   Ker  complaint  recited  a  history  of  their  marital 
difficulties,  alleging  some  of  the  foregoing  facts  and  charging 
that  while  the  parties  were  living  together  on  Kovember  12, 
1955,  at  Lombard  in  DuPage  County, the  defendant  beat  her, 
inflicting  grievous  injuries;  that  she  -ought  the  police, 
had  him  arrested  and  he  >ras  found  guilty  of  assault  and 
battery.  Her  complaint  then  alleged  that  subsequent  to  this 
assault  defendant  advised  her  that  he  had  procured  the  deoree 
of  divorce  on  July  18,  1949,  and  that  he  was  not  legally 
married  to  her  and  that  consequently  he  had  no  duty  or 
obligation  to  support  her. 

The  complaint  further  alleged  that  this  was  the 
first  knowledge  she  had  of  such  proceedings;  that  she  consulted 
an  attorney  and  was  advised  by  hin  on  November  15,  1955,  of 
the  proceedings  had  in  the  Circuit  Court  of  Kane  County, 
resulting  in  the  decree  of  August  11,  1949.   She  averred 
she  had  never  been  served  with  summons;  that  she  was  not 
aware  of  ever  having  affixed  her  signature  to  any  waiver  of 
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-"icr  or  entry  of  s-ppes.r5.11ce  and  thr.t  her  purported 
signature  is  either  a  forgery,  or,  if  genuine,  was  procured 
from  her  by  fraud  and  deceit  on  the  part  of  her  husband. 
She  further  averred  that  if  she  did  affix  her  signature 
to  said  waiver  of  service  and  entry  of  appearance,  she  was 
never  apprised  of  its  nature  and  was  aisled  with  respect 
thereto;  that  when  informed  of  said  decree  she  took  steps 
to  set  it  aside  *?nd  had  filed  in  the  Circuit  Court  of  Kane 
County  her  petition  to  vacate  said  decree  on  the  ground  that 
the  Circuit  Coufct  of  Kane  County  was  without  jurisdiction 
of  the  parties  thereto  and  that  she  had  a  meritorious  defense 
to  the  complaint. 

The  complaint  further  charged  that  the  defendant 
was  engaged  in  buying  and  selling  real  estate,  subdividing 
property  and  collecting  rentals  from  which  he  derived  a 
substantial  income  and  is  able  to  sue port  his  wife 
children  and  that  the  plaintiff  was  without  funds.   She 
alleges  that  she  and  her  husband  are  the  owners  of  several 
parcels  of  real  estate,  describing  two  of  them,  and  that 
they  also  have  a  beneficial  interest  in  certain  other  real 
estate,  the  title  to  which  is  vested  in  the  LaSalle  National 
Bank  as  trustee;  that  she  is  Informed  that  the  Royal  Home 
Builders,  a  corporation,  and  Proviso  Realty  Corporation  have 
or  claim  some  right,  title  or  interest  in  the  real  estate 
and  that  said  corporations  are  owned  .and  controlled  by  John 
] innec.   The  complaint  then  alleges  that  the  defendant  is  a 
man  of  violent  and  ungoverned  temper  and  on  December  6,  1955, 
he  cut  the  telephone  wires  in  or3er  to  annoy  and  harrass  her 
and  she  fears  that  unless  he  is  enjoined  he  will  further 
assault,  molest,  annoy  and  ill-treat  her. 
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The  complaint  then  charges  that  the  defendant  has 
agreed  to  sell  certain  real  estate#not  described, to  Novak 
Builders,  a  corporation,  whereby  120,000.00  will  accrue  to 
him, which  she  fears  »111  be  lost  to  her  and  prays  for  an 
order  enjoining  Novak  Builders,  Inc.,  from  paying  the  &xm 
to  him  or  anyone  in  his  behalf.   The  complaint  then  alleged, 
upon  information  and  belief,  that  John  Minnec  maintains  one 
or  more  safety  deposit  boxes  in  which  he  keeps  large  amount* 
of  cash,  certificates,  and  bonds  and  she  fears  that  unless 
he  is  enjoined  he  will  take  from  the  boxes  the  securities 
therein  aafi  thus  deprive  her  of  her  rights  to  look  for  the 
same  for  support  :.no  maintenance  of  herself  and  her  child. 
Her  oomplaint  further  charges  that  on  December  9,  1955,  the 
defendant  caused  a  notice  to  be  sent  to  her,  requiring  her 
and  her  children  to  vacate  the  home  at  104  T'ast  Grove  Avenue, 
Lombard,  Illinois,  end  she  fears  that  unless  enjoined  the 
defendant  will  further  assault  her  and  expel  her  from  said 
premises.  The  complaint  made  John  Minnec,  Royal  Home  Builders, 
Inc.,  Proviso  Realty  Corporation,  LaSalle  National  Bank  and 
others  named  in  the  complaint  parties  defendant  and  prayed 
for  a  dissolution  of  the  marriage,  the  care  and  custody  of 
their  minor  child,  John  J.  Minnec,  attorney  fees,  temporary 
and  permanent  support  for  herself  and  child  and  for  an  in- 
junction without  notice  and  without  bond. 

Upon  her  motion,  an  order  was  entered  waiving  the 
sixty-day  requirement  and  her  complaint  was  filed  s.nd  a 
summons  issued.  A  preliminary  injunction  was  ordered  to 
issue  without  notice  and  without  bond  and  the  summons  and 
injunction  writ  were  duly  served  on  the  defendant  on  December 
22,  1956.   On  December  29,  1955,  the  defendant  filed  his 
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motion  to  dismiss  and  an  affidavit  in  support  thereof.   The 
motion  to  dismiss  alleged  that  it  appeared  from  the  complaint 
that  a  decree  of  divorce  was  entered  by  the  Circuit  Court  of 
Kane  County  and  that  said  decree  had  never  been  vacated  and 
that  game  still  stands  in  full  force  and  effect,  and  concluded 
that  until  a  determination  is  made  in  that  court  of  the 
validity  of  that  decree  the  plaintiff  cannot  maintain  this 
action. 

On  January  6,  1956,  the  plaintiff  filed  her  petition 
alleging  the  filing  of  her  coi?;pl;.int  and  that  she  was  without 
means  and  money  for  support.   The  petition  alleged  that 
defendant  teas  an  income  of  over  $'2,000.00  per  month  and 
prayed  for  an  order  directing  the  defendant  to  pay  a  reasonable 
sum  in  order  to  support  her  during  the  pendency  of  the  suit. 
On  the  same  day,  January  6,  1958,  defendant  filed  his  motion 
to  dissolve  the  temporary  injunction  and  this  motion  was 
heard  and  allowed  in  part  and  an  order  entered  vacating  the 
writ  as  to  some  of  the  defendants  and  vacating  it  in  part  as 
to  the  appellant. 

On  January  13,  1966,  the  defendant  filed  a  petition 
reciting  the  fact  that  the  defendant  had  received  notice 
that  the  plaintiff  intended  to  take  his  deposition  and 
referring*  to  the  action  of  the  plaintiff  to  vacate  the  August 
11,  1949,  Kane  County  decree  which  was  pending  and  undisposed 
of.   This  motion  prayed  for  the  entry  of  an  order  prohibiting 
the  plaintiff  froa  taking  his  deposition  or  that  the  deposition 
be  limited  to  cuestions  Involving  the  Kane  County  divorce 
decree.  Upon  a  hearing  of  that  motion  <ind  the  motion  of 
plaintiff  for  teaporary  support  an  order  was  entered  restricting 
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the  deposition  to  a  period  between  July  1948  tat  July  1951 
and  limiting  the  inquiry  as  to  the  defendant'^     arty. 
An  order  was  also  entered  on  that  date,  directing  the  defendant 
to  pay  plaintiff  $25,00  per  week  as  temporary  alimony  and 
support  for  the  minor  chile  in  oddities  to  the  payment  of 
utilities  for  the  home  in  Lombard  occupied  by  the  plaintiff. 

On  February  17,  1356,  plaintiff  filed  a  petition 
praying  that  the  defendant  be  required  to  show  cause  why  he 
should  not  be  attached  for  contempt  for  failure  to  make  the 
payments  as  directed  by  the  previous  ftrd**  and  for  harrassing 
and  annoying  the  apvellee  with  reference  to  the  custody  of 
the  children.   The  defendant  answered  this  petition  denying 
he  had  violated  any  of  the  orders  of  the  court  BBd  averred 
that  his  income  did  not  exceed #2900. 00  per  year. 

On  March  9,  1956,  by  leave  of  court,  the  plaintiff 
filed  a  supplement  to  h^r  complaint ,  averring  that  on  the 
previous  day,  March  8,  1956,  the  Circuit  Court  of  Kane  County 
had  entered  an  order  finding  that  defendant,  John  M.  Minnec, 
was  not  a  bona  fide  resident  of  Kan*.  County  when  he  filed 
his  divorce  proceedings  which  resulted  in  the  divorce  decree 
of  August  11,  1949;  that  thfc  spvear-jjace  executed  fcf  Josephine 
\-\ec   in  that  proceeding  was  obtained  by  her  husband  through 
misrepresentation  and  fraud  and  that  he  had  perpetrated  a 
fraud  upon  the  Circuit  Court  of  lane  County  in  securing  that 
decree.  Accordingly,  ths  decree  divorcing  the  parties  hereto, 
rendered  by  the  Circuit  Court  of  Kane  County  on  August  11, 
1949,  was  vncr,ted  and  set  aside  end  the  complaint  of  John 
K.  HIbaco  was  dismissed  for  want  of  Jurisdiction. 

In  his  answer  to  this  sup  lament  defendant  alleged 
that  he  intended  to  appeal  froa  the  order  entered  on  March  8, 
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1956,  and  that  by  so  doing  the  order  of  March  8,  1956,  would 

be  stayed  until  final  disposition  of  the  appeal,  and  concluded 

that  the  instant  complaint  was,  therefore,  prematurely  filed. 

On  April  20,  1958,  another  petition  to  hold  defendant 

in  contempt  of  court  was  filed  by  the  plaintiff,  alleging 

th-t  he  h;\d  violated  the  injunction  by  breaking  into  the 

garage  of  plaintiff1;-:;  home  in  Lombard  and  taking  an  automobile 

therefrom.   To  this  petition  the  defendant  answered  tk&t  he 

in 
needed  the  car,  as  his  other  car  had  been  involved/a  collision; 

that  other  persons  acting  for  hxio   found  the  garage  door  ajar 

entered  and  removed  the  MKT  for  the  defendant. 

Thereafter  and  on  April  27,  1956,  defendant  filed 

a  motion  praying  for  the  dismie<=al  of  the  complaint  upon  the 

ground  that  his  marriage  to  the  plaintiff  on  May  23,  1936, 

was  void  because  the  plaintiff  had  previously  been  married 

three  times,  the  first  time  to  Feter  Eushema  on  April  14, 

1912,  the  second  time  to  Albert  C.  HAggine  on  A:iril  7,  1922, 

and  the  third  time  to  Thomas  Vitullo  on  September  17,  1927. 

is  motion  was  subsequently  amended  by  averring  th- 1  the 

said  Thomas  Vitullo  died  subsequent  to  the  marriage  of  the 

parties  hereto.   To  this  motion  plaintiff  filed  a  response 

she  filed 
and  a  cross-motion  on  iiay  24,  1956,  and  the  following  day/a 

petition  alleging  that  she  had  incurred  costs  amounting  to 

$306.00  in  addition  to  attorney  fees;  that  she  was  without 

funds  and  alleging  that  defendant  was  financially  able  to 

provide  her  with  costs  and  attorney  fees. 

The  same  day  plaint.. ff  obtained  leave  to  file 

her  amended  complaint  and  it  was  filed  that  day  and  an  order 

entered  setting  defendant's  motion  to  modify  the  temporary 

injunction  and  plaintiff's  petition  for  costs  and  temporary 
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attorney  fees  for  hearing  for  June  16,  1956,  and  directing 

as 
that  plaintiff  may  take  a  discovery  deposition/to  the  assets 

of  the  defendant. 

On  June  12,  1956,  defendant  filed  his  notice  to  the 

effect  that  he  appealed  from  the  portion  of  this  order  of  May 

26,  1956,  permitting  plaintiff  to  tafca  discovery  depositions 

and  on  June  16,  1956,  he  filed  his  praec.         i  record. 

Subsequently  and  on  June  18,  195P,  an  order  was  entered 

granting  defendant  leave  to  withdraw  thir-  notice  of  appeal. 

and  his  praecipe  for  the  record,   bl  order  was  also  entered 

at  that  tiffie  directing  tefi    t     ^j   11250.00  temporary 

attorney 

o >_:•.;":: x  "' : ;  -  -:'. '.   286.0*  sosts,  fcke  er&ai   ;  ■  ri&ag  tl  I 

tofendant  pay  1256,00  on  July  18s  ISS        similar  sum 

each  month  until  the  total  of  |l5Sc     b   paid. 

Thereafter  and  on  June  27,  1,966,  the  defendant 

filed  his  petition  recitin-:     order  of  June  185  1956, 

whereby  he  was  directed  to  pay  $ 1536. GO     -verrinp  that 

on  Juno  tSt,    1966,  he  was  ordered  by  th?  circuit  court  of 

lane  County  to  t>ay  tl400.00  attorney  fees  and  |400.00  costs 

within  thirty  days;  that  from  the  order  of  the  lane  County 

Court  he  proposes  to  appeal;  thr.t  he  is  without  fund-*  to  pay 

his  own  attorney  fees  as  his  income  is  less  than  $100.00 

per  month,  which  "is  no  more  than  adequate  to  maintain  himself 

and  the  household  of  the  plaintiff. "  By  this  petition  defendant 

sought  to  hare  the  injunction  modified  and  the  amount  of 

attorney  fees  reduced.  Upon  a  hearing  th*  court  entered  an 

order  modifying  the  injunction  by  permitting  two  lmprov  d 

lots  of  the  defendant  to  be  used  b„;  defendant  so  that  his 

notice  of  appeal  from  the  decree  and  order  of  the  Kane  County 

Circuit  Court  to  this  court  might  operate  as  a  supersedeas 
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and  amending  the  order  of  Juris  18,  1958,  by  providing  that 
defendant  pay     .00  per  month  instead  of   :;5S.Q0  per  month 
for  a  st       -iod.   To  reverse  (Ml  order  of  June  28,  195 
defendant  filed  his  notlc-.  of  appeal  on  July  13,  1955, 

On  July  20,  lc56s  plaintiff  filed  her  petition 
setting  up  the  foreg.un-  orders  and  praying  for  aa  order 
requiring  defendant  to  pay  attorney  fees  and  cost?  to  be 
expended  by  her  In  foI.lo.:ine:  this  ag    1 .   Defendant  answered 
this  petition  setting  up  the  order  of  June  28,  1956,  rec airing 
him  to  pay  plaintiff  1558.00  and  the  order  of  the  Circuit 
Court  of  Kane  County  reouiring  hire  to  v?,y   plaintiff  11400.00. 

On  August  31,  1956,  plaintiff  filed  another  petition 
seeking  to  have  defendant  adjudged  in  contempt  of  court  and, 
among  other  thingg,  averred  that  notwithstanding  the  injunction 
writ  defendant  filed  on  August  1,  195",  a  replevin  suit 
against  his  manor  son*  John  Kinnec,  by  means  of  which  defendant 
obtained  possession  of  certain  described  tools,  personal 
clothing  and.  jewelry  from  tbe  premises  of  the  plaintiff.   An 
answer  to  this  petition  MM  filed  by  defendant  whereby  he 
sought  to  justify  the  several  alleged  contemptuous  acts. 

■;  Issues  made  by  this  petition  and  answer  were  referred  to 
a  special  Master  to  hear  the  testimony  and  report  the  same 
with  his  conclusions  of  law  and  fact.  On  the  sane  day  defendant 
was  ordered  to  pay  1800.00  to  plaintiff  to  apply  on  her  attorney 
fees.   On  Bepteaflfcer  12,  1956,  a  sup  lemental  notice  of  appeal 
was  filed  by  defendant  from  the  order  of  September  10,  1956, 
which  required  him  to  pay  attorney  fees  and  which  referred  the 
issues,  made  by  the  petition  and  answer,  to  a  special  Master. 

The  record  further  discloses  that  on  October  17, 
1956,  plaintiff  filed  in  the  Circuit  Court  another  petition 
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reciting  the  orders  of  July  28,  1956,  and  September  10,  1956, 
alleging  that  defendant  had  p^id  nc  part  of  the  $1530.00 
as  directed  by  the  oroer  of  July  28,  1956,  or  paid  any  part 
of  the  §800.00  directed  to  be  paid  by  the  order  of  September 
10,  1^56.   Defendant  answered  this  petition  admitting  he  had 
paid  nothing  in  pursuance  of  said  orders  and  as  an  excuse 
for  not  doing  so  alleged  that  he  had  been  seriously  ill  and 
had  undergone  major  surgery,  from  whieh  he  was  convalescing, 
.  nd  that  he  waa  unable  tfl     because  of  a  lack  of  income  and 
liquid  capital, 

On  October  26,  1955,  the  issues  made  by  the  petition 
filed  October  1?,  1955,  and  the  answer  thereto  were  heard 
by  the  Giu-neellor.   At  the    m   ncement  of  the  hear! 
defendant's  counsel  stated  that  his  client  was  at  his  home 
convalescing  from  an  operation  but  by  agreement  of  counsel 
the  testimony  of  the  witnesses  who  were  present  was  taken 
that  day. 

From  this  evidence  ::.nd   other  evidence  produced  at 

a  sub^enuent  hearing  it  appears  that  defendant  m   beneficiary 

of  trust  Ho.  38246  of  which  the  Chicago  Title  Mi  Trust 

Company  was  trustee.   This  trust  is  dated  March  19,  1956, 

and  on  September  13,  1956,  defendant  assigned  his  beneficial 

interest  to  Anna  Maria  Busalachi.   Under  an  escrow  agreement 

with  the  Chicago  Title  nd  Trust  Company  a  deposit  waa  nade 

of  £10, 000.00  on  April  1?,  1956.  Either  on  that  day  or  on 

April  19,  1956,  tfci  defendant  received  fron  the  trustee  its 

check  for  §9,953.00,  whioh  check  was  endorsed  by  defendant 

and  paid  on  April  20,  1956.   In  -nother  trust  a  deposit  of 

$20,000.00  was  Made  or     ember  5,  1956,  and  a  check 

representing  this  sum  payable  to  Royal  Home  Builders  was 
delivered  fcf  the  trustee  to  defendant  the  same  day. 
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The  evidence  also  disclosed  that  under  this  trust 
or  escrow  agreement  dat^   I  ;  11  16 ,  1956,  defendant  was  to 
deposit  with  the  trustee  certain  directions  by  which  the 
trustee  was  to  convey  to  Jules  Construct i  n  Company  certain 
described  property  for  *.vieh  the  purchaser  would  deposit  ith 
the  trustee  or  escrow  agent  $20,000.00  on  or  before  Kay  31, 
1956,  #20,000.00  on  or  before  September  X,    19    "45,000.00 
on  or  before  March  ls  1957  and  £100,000,00  on  or  before 
March  1,  19&8. 

The  plaintiff  testified  in  connection  with  what 
is  spoken  of  in  the  record,  as  the  Marshall  Field  Avenue 
apartment  and  the  apartment  at  No.  3346  est  .Monroe  street 
to  the  effect  ths.t  when  the  parties  were  living  together  in 
Hovember,  1955,  =he  collected  th:>  rents  therefrom,  which 
amounted  to  &1240.00  per  month.  k%   the  hearing  on  October 
26,  1955,  Robert  Frey ,  an  attorney  and  trust  offies*Gf  the 
Chicago  Title  and  Trust  Company,  and  John  Evans s  senior  Escr 
Clerk  of  that  c  rapany,  botr=  testified  and  the  trust  agreement 
No.  38246  and  the  assignment  of  the  beneficial  interest  therein 
of  defendant  to  Anna  Maria  Busal&chi,  the  escrow  agreement 
Wo.  214418,  above  referred  to,  ffel  written  receipt  of  defendant 
to  the  trust  company  for  the  #10,000.00  check  and  also  the 
$20,900.00  check  both  arawn  by  Jules  Construction  Company  -nd 
T,ay?ble  to  Royal  Home  Builders,  Inc.,  the  written  receipt  of 
defendant  to  the  *m»s:fcx*flusRttmj:  trustee  of  the  #9953. 00  check 
drawn  by  the  Chicago  Title  and  Trust  Company  ana  payable  to 
the  order  of  th<v  defendant  and  also  the  check  itself  showing 
its  payment  on  April  20,  1956,  were  all  offered  and  admitted 
in  evidence. 
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At  the  conclusion  of  the  hearing  on  October  26, 
1  56,  a  continuance  was  tal-en  until  November  9,  1956,   At 
that  tise  counsel  for  the  plaintiff  stated  that  he  desir 
to  call  the  defendant  and  examine  hi®  but  defendant's  counsel 
informed  the  court  that  the  defendant  was  not  present  and 
etated  that  the  defendant  fcaA  advised  his  offiee  that  he 
could  not  be  present.   Counsel  for  defendant  then  stated  that 
he  understood  defendant  watt   aruVr  medical  at  r    nH   continued: 
"I  cannot  state  to  the  court  tii&t  la  th°  reason  he  is  i 
here  because  I  don't  Inow.   I  assume  that  is  the  cases  but  I 
can't  present  the  court  vith  any  medical  evidence  to  support 
this  or  anything  else."  Counsel  for  defendant  tiftM  ■»▼ 
the  court  to  discharge  the  rule  to  show  cause  and  dismiss 
the  p* titlo  rnd  called  the  courtJs  attention  to  the  fact 

I  tvo  orders  had  been  entered  requiring  defendant  to  pay 
attorney  fees, which  order-  aa&  not  been  set.   ■."ounssl  then 
stated;   "There  are  so         it  :■-  true}  but  his  (defendant's) 
cash  position,  his  aose.,  position,  is  most  des Derate.   His 
inability  to  pay  these  fees  could  be  demonstrated  if  we  could 
get  him  in  her-     ibly.  -  -  -  Wg   client  has  behaved 
violently  in  some  cases,  but  with  some  considerable  r 
in  view  of  what  I  I  .  ppened  to  him,  a  man  of  his  temperament. 
-  -  -  Counsel  has  many  adequate  remedies  in  these  proceedings, 
:. rocess  by  garnishment ,  execution  and  I^vy,  a  great  many  more 
civil  methods,  if  I  Bey  coin  a  phrese,  than  one  of  civil 
contempt.  -  -  -  The  petition  is  too  extreme  for  the  nature 
of  the  problem  for  tka  ■  ture  of  the  uncollected  obligation 
here  and  I  submit  some  other  method  should  have  been  chosen. " 
The  oourt  denied  the  motion  to  dismiss  and  counsel  for  defendant 
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then  suggested  to  the  ecmrt  that  he  was  not  able  to  present 
any  proof  and  would  like  to  have  a  con    .     a.  :?,      The  oral 
suggestion  for  a  continuance  was  denied,,  and  the  order  find- 
ing defendant  in  contempt  was  entered* 

It  is  first  contended  by  counsel   for  appellant  that 
since   the  decree  of  August  11,   19l!-95   rendered  by  the  circuit 
court  of  Kane  County  divorcing  the  parties  hereto  was  in  full 
force  and  effect  on  December  22,;   1955*   the  date   the  instant 
complaint  was  filed,   the  circuit  court  of  Du  Page  County,   a 
court  of  coordinate   Jurisdiction,    lacked   Jurisdiction  to  enter- 
tain  appellee's  complaint  or  to  proceed  to  determine   the   instant 
proceeding,  and,    therefore,  the  order  finding  appellant  guilty 
of  contempt  was  void9      It  is  a  familiar  principle  of  law  that 
when  a  court  of  competent   jurisdiction  once  acquires  jurisdic- 
tion of  the  subject  matter  of  a  case.,    its  authority  continues 

until  the  matter  is  finally  and  completely  disposed  of,  and  no 

Jurisdiction 
court  of  co-ordinate/is  at  liberty   to  interfere  with  its  action. 

(14  Am.    Jur,  k3$l  Hewasn  va   Commercial   Bank,   156  111.  530,  53Ul 

People  v.  Morrow,   181  111,   315*   319;  Nolan  v*   Barnes,   268  111,  515j 

111,  Rev.   Stat.   1955*   chap,   110,    sec,  ij.8,  (1-4}*) 

Counsel  for  appellee  agree   that   this   is  the  law  but 

insist  it  has  no  application  to   the  facts  disclosed  by  this 

record.     At  the   time   the  instant  complaint  was  filed  in  the 

circuit  court  of  Du  Page  County,    th©  decree  of  the  circuit 

court  of  Kane  County  was  being  directly  attacked  in   that   court. 

The  result  of  that  attack  was  a  decree  finding  that  the  circuit 

court  of  Kane  County  lacked   jurisdiction  to  enter   th©  decree, 

and  the   decree  was  vacated.      That  order  has  beon  affirmed  by 

this  court.    (Minnec  v.  Minnec,   Gen.   Ho.   10982,   supra). 
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In  the   oases  eited  by  appellant   to  sustain  his  con- 
tention that   the  court  in  the   instant  ease  lacked   jurisdiction, 
it  always  appeared  that   the  first  court  had   j         ..7_stion  of 
the   subject  matter*  and  acquired  jurisdiction  of  the  parties 
and,    having  thus  acquired  jurisdiction,   it  was  permitted  to 
proceed,  and  it  retained  jurisdiction  to  the  end  of  the  contro- 
versy and  to  the  exclusion  of  any  other  court. 

In  the   instant  case  the  original  complaint  set  forth 
the  status  of  the  record  in  the  Kane  County   proceedings,   and 
in  the  supplement  thereto,   filed  on  March  9g   19$6,    the  de termina- 
tion of  the   Kane   bounty  suit  was  alleged.      The  issue    in  the   Kane 
County  case  was  whether   the  circuit  court  of  Kane  County   had 
jur ladle felon  to  render   the   decree  of  divorce.     It  originally 
held  that  it  did,  but  on  March  8^1956,    It  held  it  lacked  juris- 
diction and  vacated  its  former  decree.      If  the   contention  of 
appellant,  is   sustained,   a  litigant  eould   institute  a  proceeding 
in  a  court  which  lacked   jurisdiction  of  the  subject  matter.,   and 
a  party  thereto  would  be  precluded  from  proceeding   In  the  proper 
forum  until  there  was  a  final   determination  of  the  first  case 
in  the  lower  court  and  that  determination  affirmed  by  the  court 
of  last  resort.     He  case  has  been  cited  so  holding. 

In  the    instant  case  the  plaintiff,   a  resident  of  DuPage 
County,   invoked  the    jurisdiction  of  the  circuit   court  of  that 
county  which  had  jurisdiction  of  the   subject  matter  of  her  com- 
plaint.     She  thereby  submitted  herself    to  the   jurisdiction  of 
that  court.     The    jurisdiction  of  the  person  of  the  defendant 
was  acquired  in  the  manner  provided  by  law  and  he  appeared  by 
counsel  and,   after  a  hearing,    the   order  entered  of  which  he 
complains,     While  all  the  issues  made  by  the  supplemental  com- 
plaint and  answer  have  not  been  heard,    this  court  is  presented 
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with  a  tran script  of  the  proceedings  had  in  the   trial   court 

consisting  of  U92  pages ,      In  our  opinion 5    there  is  no  merit 

in  appellant* s  contention  that   the   Circuit  Court  of  DuPage 

lacked 
CountT/itaBdc  jurisdiction  to  enter    th©   orders  which  appellant 

seeks  to  have  reviewed  by  this  courts 

It  is  next  insisted  that  appellee  did  not  prove 
that  whatever  income  appellant  may  have  had  was  not  needed  in 
his  surgical  treatment*      Counsel  argue  that  even  though  the 
officers  of  the  Chicago  Title  and  Trust  Company  produced  up 
the  hearing  instruments  showing  substantial  payments  to  appellant 
and  to   the  Royal  Home  Builders,    they  do  not  prove  that  appellant 
had  any  equity  in  the  described  properties  and  that  simply  because 
substantial  sums  of  money  passed   through  appellant's  hands  it 
does  not  follow  that  he  had  any  means   to  pay  for  appellee^ 
support  or  for  her  attorney  fees*     Counsel  conclude  that  it  is 
not  a  contempt  of  court  to  fail  to  pay  money  which  one  neither 
has  nor  can  obtain* 

The  record  discloses  appellant  never  appeared  at  the 
hearings  or  offered  any  testimony  in  connection  with  his  financial 
status  or  made  any  explanation  in  connection  with  the  ownership 
of  the  substantial  sum  •which  counsel  state  the  evidence  disclosed 
"passed  through  his  hands."     Appellant  knew  whether   this  sub- 
stantial aum  belonged  to  him  or  someone   else      The  burden  of 
proof  was  upon  him  to  divulge  the  true  situation.      He  should  not 
be  permitted  to  remain  silent  and  now  insist  he  is  financially 
unable    to  comply  with  the   order,     Shaffner  v.  Shaffner,   212  111. 
ij.92,  was  an  appeal   from  an  order  of   the  appellate  court  which 
affirmed   the  order  of  the  circuit  court  which  found  appellant 
guilty  of  contempt  of  court  for  failure    to  pay  alimony  in  accord- 
ance with  a  decree  of  that  court.      In   the  course  of  its  opinion 
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affirming  the    judgment  of  the  appellate  court,    the   Supreme 
Court  said    (p.ij.96)  i      "A  showing  that  a  divorced  husband  has 
failed  to  comply  with    fee   decree  directing   the  payment  of 
alimony  to   the  former  wife  is  prima  facie    evidence  of  contempt* 
Where  he  seeks  to   satisfy  the    court  that  his  failure  to  pay  is 
due  entirely  to  his   inability  to  paya   the  burden  is  on  him  to 
establish  that  fact.*     See  also  Blshinger  v.   Bon  Air  Catering, 
Inc. *  336  111.  App,   #7*  569* 

It  is  finally  insisted  that  the  court  erred  on 
November  99  1956*  in  refusing  to  grant  the  defendant  a  continu- 
ance.    The  record  discloses   that  the  hearing  was  set  for  October 
26,   195>o3     Appellant  did  not  appear  at  that  time  but  was  repre- 
sented by  counsel*     The  testimony  of  the  wiixi  esses  present  was 
taken  by  agreement   of  counsel   and  the  hearing  continued  until 
November  9,   195&«     Appellant  again  did  not  appear,     Eis  counsel 
stated  to  the  court  that  his  client  had  informed  his  office  that 
he  eould  not  be  present.     Ho  formal  application  was  made  for  a 
continuance,   and  if  defendant  desired  a  continuance  in  order 
that  he  might  testify  or  on  account  of   the  absence  of  material 
evidence  or  far  any  other  reason,,  Rule  34  of  the  Supreme  Court 
outlines  the  procedure  to  be  followed.      Sub-para graph  6  of  this 
Rule  is  to   the  effect  that  no  motion  for   the  continuance  of  a 
cause  made  after  the   cause  is  reached  for  trial  shall  be  heard 
unless  a  sufficient   excuse  is  shown  for   the  delay.      (111.   Rev. 
Stat.   1955*   chap.   1103   sec.    (101«la    (6).)      The  trial  court  held 
there  was  no  sufficient   excuse  shown  and  properly  denied  defend- 
ant's motion. 
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Before  appellee's  time  fo  file  her  briefs  in  this 
case  had  expired  she  filed  her  motion  to  strike  the  record, 
abstract  and  brief  of  appellant  from  the  fi  to  hold 

appellant  in  cxm  tempt*   and  to   dismiss   this  appeal*      This 
motion  was  taken  with  the  case,,     A  so-called  cross-motion  "by 
way  of  objection  to    the  motion  of  appellee*  was  filed  by  appel- 
lant,   which  was  also  taken  with  the  ease.      Subsequently  a  brief 
was  filed  by  appellee  and  a  reply  brief  by  appellant*     We  have 
considered  the  merits  of  the  ease,    and  the  motion  of  appellee 
to   strike  the  record^    to  hold  appellant  in  contempt,,   and  to 
dismiss   the  appeal   is  denied9      This  ruling  disposes?  of  appel- 
lant's so»called  cross -mot lone 

The    judgment  order  appealed  from  is  affirmed™ 


Judgment  order  affirmed, 


McNeal,    J.      Concurs 
Spivey,   J.    Concurs 
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JOHK  M.  KXUNEC, 

Appellant, 

vs. 

JQSlPXm  C.  HIKKEC, 

Appellee* 


Appeal  froe  Circuit 
Court  of  Kane  County. 


PER  CURIAM* 


In  December  of  1955 »  Josephine  C.  Kinnec,  the  appellee 
herein  and  the  defendant  la  the  original  suit,  filed  a  peti- 
tion to  vacate  a  decree  of  divorce  which  was  entered  against  her 
by  default  in  the  Sane  County  Circuit  Court  on  August  11,  1949, 
ae  a  result  of  a  suit  filed  against  her   by  John  M«  Minnec, 
her  hue band*  Her  petition  alleged  that  she  first  learned  of 
the  decree  for  divorce  in  raid-November  of  1955  and  that  she  was 
not  aware  of  having  affixed  her  signature  to  the  entry  of  ap- 
pearance supposedly  signed  by  her  and  that,  if  she  did,  it  was 
obt;  inod  by  fraud  or  deceit.  The  petition  further  alleged  that 
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th«  defendant  was  not  a  genuine  resident  of  Kane  County  when  he 
filed  his  oo  plaint  and  that  the  decree,  having  been  entered 
without  jurisdiction,  was  of  no  force  or  effect* 

Hearing  on  this  petition  and  the  defendant* e  answer 
thereto  was  held  in  January  of  1956  ami  the  trial  judge  entered 
an  order  on  March  6th,  1956,  finding:  (1)  The  defendant  had 
not  established  a  residence  in  San©  Countyj  (2}  the  plaintiff's 
appearance  was  obtained  fey  the  defendant  through  misrepresenta- 
tion and  fraud {  and  (3j  the  defendant  perpetrated  a  fraud  on 
the  court  in  securing  the  decree  entered  on  August  11,  1949* 
The  order  vacated  the  original  decree  &nd  dismissed  the  com- 
plaint  for  want  of  Jurisdiction* 

Thereafter,  the  court  denied  the  actions  of  the 
plaintiff  for  a  re-trial  and  re-h string  on  April  16th,  1956, 
and  to  vacate  and  set  aside  the  order  of  March  6th,  1956,  such 
latter  order  having  been  ©ntered  on  May  21t  1956*  On  June  22, 
1956,  the  court  entered  an  order  requiring  the  plaintiff  to 
pay  the  defendant  the  sun  of  $1300 «00  costs  and  attorney's 
fees  in  defense  of  this  appeal*  All  of  these  orders  have  been 
appealed  from  by  the  plaintiff* 

A  thorough  examination  of  the  record  in  this  case 
reveals  a  long  history  of  marital  troubles  between  the  par- 
ties* 

The  evidence  discloses  that  the  turtles  were  married 
in  1936  and  have  two  children  who  resided  with  them  on  T  eat 
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Monroe  Street  in  Chicago*  On  ISarch  16,  134&,  the  husband  se- 
verely beat  his  wife  and  she  was  hospital ised*  On  April  3,  194$, 
she  filed  a  suit  for  divorce  in  the  Circuit  Court  of  Cook  County. 
Three  days  later,  Mr.  Kinase  filed  a  suit  in  the  Superior  Court 
of  Cook  County  to  annul  the  marriage.  On  June  23,  1946*  both 
suits  were  dismissed,  but  two  days  before?  the  dismissal  order 
was  entered,  the  husband  filed  another  suit  in  the  Superior 
Court  of  Cook  County  for  divorce,  A  default  decree  of  divorce 
wis  entered  in  the  latter  suit  in  Au  ust,  1948,  and  a  copy  of 
this  default  decree  was  delivered  to  Mrs*  Kinase  shortly  there- 
after, Mrs*  i'linnec  then  hired  an  attorney  and  this  Superior 
Court  decree  of  divorce  was  vacated  and  set  aside  and  she  was 
given  leave  to  answer  the  complaint  and  to  file  a  counterclaim, 
and  the  natter  was  pending  in  the  Superior  Court  until  June, 
1949*  On  June  17,  1949,  Mre.  Minnec,  without  her  attorney,  ap* 
peered  with  Mr*  Minnec  before  Judge  Sabath  in  the  Superior  Court 
and  an  order  was  entered  which  was  filed  and  ap  roved  by  Mr* 
and  Mrs*  Minnec  th?--,t  on  the  .grounds  of  reconciliation  the  third 
divorce  suit  in  Cook  County  was  dismissed.  John  i-iinnec  tes- 
tified th  t  on  June  15,  1949 »  two  days  before  the  order  of  June 
17,  1949,  was  entered  in  the  Superior  Court  of  Cook  County,  he 
had  taken  some  clothes  and  moved  into  a  room  in  Geneva,  Kane 
County,  Illinois*  Mr*  Minnec  retained  attorney  Harry  H.  neon 
in  Geneva,  who  prepared  a  complaint  for  divorce*  Mr.  Hanson 
Prepared  an  appearance  which  Mr.  Minnec  took  to  Chicago  and 
inod  the  signature  of  Mrs.  Minnec*  At  the  tine  Mr*  Minnec 
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alleged  that  he  moved  to  Geneva,  he  took  with  him  only  clothing. 
Hie  business  records  and  other  belongings  were  left  in  his  apart- 
mmt  on  West  Monroe  street  in  Chi    ■  A  default  decree  of 
divorce  was  entered  by  the  Circuit  Court  of  Kane  County  on 
August  11,  1949,  and  a  transcript  of  the  proceedings  held  on 
that  date  are  part  of  the  evidence  in  this  case*  Mr.  Htnnec 
then  testified  tfettt  L.  ,t,  1949,  he  returned  to  live  in 

Chicago,  thft  he  took  Mrs*  Mnnee  and  the  two  children  back  in 
the  spring  of  1950,  but  stated  thnt  Mrs.  MJtancc  lived  with  him 
M  a  housekeeper*  There  seems  to  be  little  doubt  but  that  the 
parties  have  resided  under  the  .-arae  roof  for  most   of  the  tine 
since  late  1949,  or  early  1950,  although  their  exact  relation- 
ship is  not  clear  from  the  testimony ♦  The  plaintiff  is  a  real 
estate  broker,  and  a  sub-divider.  Hio  origins  1  name  was  Giovanni 
Giuseppe  Mario  Minneci,  and  he  is  called  by  a  combination  of 
th;  t  original  name*  There*  is  no  doubt  from  the  testimony  that 
subsequent  to  the  entry  of  the  divorce  decree  by  the  Kane  County 

Circuit  Court,  33r*  ftlnnec  held  Mrs.  Minnec  out  as  his  wife  on 

went 
many  occasions  and  th:  t  he  even  A so  far  as  to  file  joint  inco  e 

tax  returns  with  her  in  several  years  subsequent  to  that  time* 
Mrs*  Minr.ee  is  also  of  foreign  extraction  with  little  or  no 
fomsil  education,  and  has  a  great  d  si  of  difficulty  in  under- 
standing the  angiiah  language*  It  seems  clear  that  she  signed 
whatever  papers  her  husband  told  her  to  without  questioning  him 
as  to  what  they  were*  His  influence  over  her  was  substantial 
as  evidenced  by  their  relationship  in  the  years  following  the 
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."tod  divorce  in  l$k9*      ?'itirin  a  f«w  no-nths,  ;;r«  :i.ime<& 
had  persuaded  nor  to  resuiae  living  with  Ida  and  over  the  sub- 
sequent years,  made  applications  for  loans  jointly  and  filed 
joint  income  tm  returns  her*     It  is  obvious  that  Mrz* 

Minnec  must  hr.ve  thought  that  she  was  still  married  to  him, 
and  ifor»  Fdnnee  certainly  still  held  himself  out  &s  her  husband. 
The  relationship  of  the  parties  subsequent  to  the  tiae  the 
decree  of  divorce  was  rendered  in  1949  makes  little  difference 
provided  the  Court  had  jurisdiction  of  the  subject  matter  and 
parties  when  the  decree  MM  pronounced.     The  testimony  of  the 
plaintiff  to  the  effect  th-t  he  had  actually  established 
a  residence  in  Kane  County  prior  to  the  filing  of  the  divorce 
complaint  was  very  weak.     The  proprietor  of  the  rooratnghouse 
where  he  said  he  rented  a  rooia  did  not  remember  him,  and  the 
woman  withrihora  he  allegedly  went  to  Knm  County  to  establish  a 
business  did  not  remember  exactly  When  she  made  the  trip,  but 
testified  th.  t  she  was  there  for  only  a  part  of  one  day*     The 
plaintiff  contends,   in  thia  connection,  thr.t  the  testimony  of 
Harry  C.  Hanson,  who  represented  him  in  the  original  divorce 
decree,  was  improper  and  th:  t  the  conversations  which  he  had 
with  Harry  C.  Hanson  were  privileged  illMWl—  Hum  between  at- 
torney and  client.     Me  have  examined  the  record  carefully  and 
have  arrived  at  the  conclusion  th;  t  the  substance  of  the  teati- 
mony  of  attorney  iiant;on  was  as  to  the  mechanics  of  the  pre- 
paration  of  the  complaint,  and  as  to  the  fact  th  t  no  summons 
w.s   .  reparod,  and  as  to  the  fact  th.t  an  appearance  was  pre- 
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pared  with  a  blank  backing  with  no  attorney's  name  indicated 
thereon  to  be  signed  by  Krs*  Minnec,  &n&  as  to  the  fs.et  the* 
no  certified  copy  of  the  divorce  decree  was  ever  mailed  to 
the  defendant*  In  reference  to  each  and  every  one  of  these 
ts  and  even  beyond  the  scope  of  attorney  Hanson's  testi- 
mony, the  plaintiff  htxuelf  testified®  Nothing  ma  disclosed 
by  the  testimony  of  attorney  Hant*on  %h-i   m  not  covered  by 
the  testimony  of  John  H«  Hinrsec.  We  find  no  testimony  by 
attorney  Hanson  as  to  any  privileged  eossnunic- ti:ms  which 
should  be  excluded  under  the  general  rule  of  law,  inasmuch  as 
Mr.  Kinnec  himself  chose  to  testify  M  to  the  circumstances 
surrounding  his  employment  of  attorney  Hanson.  We  can  dee  no 
error  on  the  part  of  the  trial  court  in  allowing  attorney 
Hanson's  testimony* 

The  finding  of  to*  Circuit  Court  of  Kane  County 
that  Hr*   Minnec  perpetrated  a  fjrmud  upon  the  court  by  obtaining 
a  divorce  decree  is  amply  supported  by   the  evidence*  A  judg- 
ment, order  or  decree  entered  by  a  court  which  lacks  juris- 
diction of  the  parties  or  of  the  subject  matter,  or  which  lacks 
the  inherent  power  to  make  or  enter  the  particular  order  in- 
volved, is  void  and  may  be  attacked  at  any  time  or  in  any 
court  either  directly  or  collaterally.  This  rule  of  law  has 
been  set  forth  in  numerous  cases  in  Illinois  and  in  other 
jurisdictions.  It  has  further  been  held  by  our  courts  th;t 
the  proper  method  is  to  proceed  by  petition  to  vacate  ths 
decree  as  was  done  in  this  ease*  In  the  case  of  Anderson  v« 
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*»rson,  111*  App*  421 1  the  Court  said,  at  p&g*  4; 

"As  to  appellants'   contention  that 
the  only  proper  saethod  of  attacking 
the  talldlty  of  the  decree  of  div- 
orce was?  by  bill  of  review,   it  is 
sufficient  to  say  that  wh^re  a  de- 
cree or  judgment  is  void  for  want 
of  jurisdiction  of  the  person  of  the 
defendant,   it  is  a  nullity  and  my  be 
expunged  from  the  records  of  the  court 
at  any  time*     It   Is  universally  con- 
ceded th:t  a  ju  v  void  for  want  of 
jurisdiction  over  the  person  of  a  de- 
fendant ssty  be  vacated  on  motion,  irres- 
pective  of  lapse  of  ti«e«     (Freeatan  on 
Jud.gsents,  2d  ed*  see*  9$*)     *  court 
has  power  to  vacate  a  judgment  or  de- 
cree at  any  time  after  expiration  of 
ihe  term  at  which  it  was  rendered,  where 
the  court  v*as  without  jurisdiction  to 
enter  such  judgment  or  decree*     (City 
of  Chicago  v*  Modeek,  202  111,  257; 
Sherman  &  Ellis.  Inc*  v*  Journal  of 
Contaerce,  259  II  ?•  453»  Felkert 
v,  V'iison,  3S  Minn.  341. )" 

In  a  acre  recent  case,  entitled  Meyer  v*  Meyer, 
333  HI*  ftps*  450,  a  divorce  wes  obtained  in  January,  1943; 
in  July  of  1944>  the  plaintiff,  against  whom  a  decree  of  divorce 
was  entered,  filed  a  petition  in  the  Circuit  Court,   collaterally 
attacking  the  decree  on  the  grounds  that  the  court  lacked  juris- 
diction of  the  subject  matter*     In  the  Appellate  Court,  the 
question  as  to  the  proper  procedure  to  attack  the  decree  of 
divorce  was  raised,  the  appellee  therein  alleging  fcfcflt  the  pro- 
per procedure  was  by  a  bill  of  review.     The  Appellate  Court 
of  the  first  district,  on  page  465 »   conclusively  answered  th  t 
question  when  it  .said: 

"What  has  bee  .  said  in  difieu.aing  the 
forei-oin;«:  proposition  ap  lies  with  e^ual 
force  to  the  conte  tion  that  a  collateral 
att.  ck  cannot  be  made  on  a  decree  by  pe- 
tition titer  the  expiration  of  30  days, 
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and  thfct  an  original  proceeding  such 
as  a  bill  of  review  or  a  bill  in  the 
nature  of  a  bill  of  review  to  i.ipe  ch 
the  decree  for  frau    required,  I  lore- 
over,  there  are  numerous  decisions  in 
this  State  where  an  attack  on  a  decree 
aore  than  30  days  after  its  exitry  in 
the  original  proceedings  by  petition    / 
has  InMB  sustained.  In  Ho ard  v.  Howard, 
304  111.  ;  i :  •  637,  defendant  by  verified 
motion  sought  to  vacate  a  decree  of  div- 
orce which  had  been  entered  ©or©  than  60 
days  prior  thereto*  Plaintiff,  in  whose 
favor  the  decree  had  been  entered,  raoved 
to  strike  the  motion  but  mu  overruled. 
The  court  then  heard  evidence  and  entered 
an  order  vacating  the  decree.  It  was  held 
on  j    I  that  no  error  was  committed  in 
vacating  the  decree  aore  Umub  60  days  af- 
ter tfel  entry,  and  the  order  was  affirmed. 
In  Barnard  v.  Michael,  392  111.  130,  the 
court  first  stated  the  general  rule  th 
a  judi?aent  or  decree  cannot  be  set  aside 
by  the  court  in  which  it  was  entered  af- 
ter the  expiration  of  30  days,  and  then 
st&ted  the  exception  to  that  rule  to  be 
'that  a  court  raay  entertain  an  applica- 
tion to  vacate  its  void  judgments  or  or- 
der* at  any  time  and  the  thirty-day 
limitation  does  not    l,y#  A  judgment, 
order  or  decree  entered  by  a  court  which 
lacks  jurisdiction  of  the  rarties  or  of 
the  subject  matter,  or  which  lacks  the 
inherent  power  to  make  or  enter  the  parti- 
cular order  involved,  is  void,  and  may  be 
attacked  at  any  time  or  in  any  court, 
either  directly  or  collaterally.*  Again, 
in  Si©  v.  Sim,  247  111.  App.  321,  it  was 
held  to  be  'hardly  necessary  to  cite  the 
decisions  holding  ttu  t,  if  the  term  of 
court  et  which  a  decree  is  regularly  en- 
tered has  elapsed,  the  court  ifl  without 
power  at  a  subsequent  tefiu  on  motion  or 

Petition,  to  vacate  or  raodify  said  decree 
n  any  n&nner  except  as  to  natters  of 
form  or  clerical  errore  and  except  where 
a  decree  is  void  for  want  oS   jurisdiction 
in  the  court  entering  the  same  *  *  *. 
The  exception  which  permits  a  court  to 
vacate  a  prior  order  contemplates  a  case 
where  the  court  had  no  jurisdiction  of 
the  subject  matter  or  of  the  parties •• 
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See  also  Eiddlesbarger  v.  itiddlesbarger, 
324  111.  App.  176,  where  the  method  of 
attacking  jurisdiction  for  \sant  of  sub- 
ject matter  li  fully  discussed  and  num- 
erous; decisions  cited. " 

In  Barnard  v.  Michael,  392  111,  13G,  O  135,  the 

Court  said: 

"The  rule  now  is  that  a  judgment  or  decree 
cannot  be  set  aside  hy  the  court  in  which 
it  was  entered  after  the  expiration  of 
thirty  days  following  the  entry  thereof, 
with  an  exception  to  the  rule  which  is,  now 
the  same  as  formerly,  th.*:t  a  court  may  en- 
tertain an  application  to  vacate  its  void 
judgments  or  orders  at  any  tine  and  the 
thirty-day  limitation  does  not  apply.  A 
judgment,  order  or  decree  entered  by  a 
court  which  lacks  jurisdiction  of  the  par- 
ties or  of  the  subject  matter,  or  which 
lacks  the  Inherent  power  to  aake  or  en- 
ter the  particular  order  involved,  is  void, 
and  nay  be  attfxcked  at  any  time  or  in  any 
court  either  directly  or  collaterally. n 

Whether  the  plaintiff  was  a  resident  of  Kane  County 
or  whether  defendant fs  appearance  was  knowingly  and  under- 
stand! ngly  entered  in  that  proceeding  are  questions  of  fact 
and  the  trial  court* s  judgment  should  not  be  disturbed  unless 
it  is  palpably  wrong*  From  our  thorough  examination  of  the 
record,  we  feel  that  the  trial  court  who  heard  the  evidence 
as  it  came  from  the  witness  stand  was  entirely  right  in  de- 
ciding the  case  the  way  it  did  and  in  awarding  the  defendant 

in  the  case  attorney's  fees  to  defend  against  this  appeal. 

further 
It  is  theAcontention  of  the  plaintiff  that  the  trial  court 

was  without  jurisdiction  to  entertain  an  order  for  the  payment  of 

temporary  alimony  and  attorney's  fees,  and  he  cites  a  nunber 
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of  cases  for  authority  in  support  of  his  argument*  $©ne  of 
the  cases  cited  by  the  plaintiff  are  divorce  or  separate  main- 
tenance eases*  Section  16  of  the  Divorce  Act  specifically 
authorizes  the  tri&l  court  to  award  such  aliraony  and  ttorney,e 
fees  to  defend  against  an  appeal  in  divorce  cases.  In  the  case 

Arndt  v,  Arndt,  331  111*  App*  85,  the  suit  mis  one  for  annul- 
ment. The  tri. .  1  court  awarded  «1      lee  alimony  and  attorney 
fees  pending  an  appeal,  and  the  Appellate  Court  amidj  at  page 
93  s 

"The  gcner?:!  rule,  universally  recognised, 
is  that  a  duly  perfected  appeal  divests 
the  trial  court  of  further  jurisdiction  of 
the  cause  in  which  the  appeal  has  been  taken* 
This  rule,  however,  is  not  without  excep- 
tions* As  said  in  3  Am*  Jur*,  Appeal  and 
Error,  sec*  531,  "An  appeal  or  error  pro- 
ceeding divests  the  trial  court  of  juris- 
diction over  matters  necessarily  involved 
in  the  review  proceeding  only*  The  court 
has  jurisdiction  to  hear  and  determine 
questions  arising  in  proceedings  independ- 
ent of,  and  collateral  to,  the  proceeding 
wherein  the  judgment  or  order  appealed 
from  was  rendered.  It  does  not,  for  ex- 
ample, deprive  the  trial  court  of  juris- 
diction to  entertain  a  motion  for  :;  •  * 
alimony  and  counsel  fees  pendente  lite 
pending  as  appeal  from  a  divorce  decree*1" 

In  jiagland  v.  Kagland,  271  111*  App,  513,  a  divorce  proceeding. 

the  Appellate  Court  said,  at  page  521: 

"The  statute  creates,  in  cases  of  divorce, 
an  exception  to  the  general  rule  that  with 
the  consummation  of  an  appeal*,  a  court  has 
no  further  authority  to  ianke  orders  in  the 
case,  as  it,  in  direct  terms,  permits  the 
court,  after  an  appeal  has  been  perfected 
from  a  decree  awarding  her  a  divorce,  to 
grant  and  enforce  an  ord<  r  requiring  the 
husband  to  pay  to  his  wife  the  reasonable 
and  necessary  cost  of  defending  her  cause 
upon  a  review  of  the  case*" 
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The  proceeding  Instituted  in  $  .   by  J1r«  Minnee  '  / 

is  one  for  divorce*    Cecticn  16  ©f  the  Divorce  Act  applies* 
and  the  trial  court  had  jMrJe*lti<a«  to  sntertai  ■  Hlnnee9* 

petition  for  eXlcaoay  ®a^  attorneys*  fees  to  &®£®n&  lipimfls  the 
appeal  which  was  taken  by  Mr*  Kianss* 

V'e  conclude  tfoas.  the  trip!  astiVfe  Sttfl  correct  in  the 
order  s  entered  in  this  cause* 

Order©  and  Decrees  af rinsed* 
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A.  ro»  the 

urt  ol 
ounty. 

Defe  .     >  •  ) 


This   motion  was  brought,  by    the   plaintiff   to  recover 
for    injuria*  whioh  he  *»d  when   th*   automobile  owned  and 

drlr«n  by  the    defendant^  the   plaintiff   was   riding  aa 

a   guest   pa*a*-  'he   defendant*    laft   the   paved   portion  of 

the   highway    : t    we*   tr«  ;ied   with  a  tree0      The 

laauea  nad»   by   the  '.rigs  were   eutanltted   to  a    Jury,    result  - 

in  a  verdict  and   Judgment    in  favor   of   the   plaintiff    for 
)o00»      Upon  no  •fender  i,     that    Judgment   wa* 

•at   aside  and   Judgment  •:  the  tan  ding   the   verdict  wa*   rendur*  ' 

fevor  of   tne   defendant  and   against    the   plaintiff   in  bar  of 
the  n.      The  record   ii  «  ui   foa»   review  upon  appeal  of 

the   plaintiff. 

. 

F 


v*ng  th»  There  ie  no  conflict  In  the    *vidm 

5    it  dlesloeee  that   the   dif»lmt.:   fortyaseven  year*   of   age 
at   the   tiJie  of  the  accident ,   lived  in  Fontlac  and  on  Septra. 
19  p   1^5  3,  was   irlring  a  1914-9  Chevrolet  ear*     On  this  day  ha  not 
the  plaintiff   In  a  park  at  Gridley,   Illinois,,     Hon  long    the 
parties  had  known  each  other  does  not  appear  from  the   evldencep 
fly  after  feo  >ck  on   that  afternoon,   defendant 

ed   the   plain  tiff    to    accompany  him  in  his  oar  and   they  left 
•*y  together,-    defendant  drlring  hit  ear  and  plaintiff  riding 
in   the   front  ••»♦„      They  proceeded   to   KL  Paec  „   leaving   there 
abou*  p0a0   and  drove  north  on  Route  51  to  Mlnonk,   where 

they   arrirod  about  nix  o'clock  and  remained  there  until  6:30 
p0ni0     When  they  left  Mlnonk,    they  proceeded  north  on  Route  $1 
intending  to  go  to  Wenenac     After  proceeding  for  about  four 
Alice  north*   however  ;    they  changed   their  minds*   and  the  defend- 
ant   turned  hie  oar  around  and  proceeded  south  along  the  same 

When    the   ear  had  traveled   two  and  one  half  milee   south 
and  had  arrived  at  a  point  about  one  and  one  half  milee  north 
of  the  road  ourvea  east*     Defendant  testified  that  he 

observed  the   carve  about  ten  feet  away  and  applied  hie  brake *0 
Hie  lights  were  in  good  order,    and  he  was  driving  on  dim.     At 
thin   time  he  observed  a  car  approaching  him  from  the   south  in 
•  proper  traffic  lane,   and  he  estimated  that  this  ear  at   tb- 
time  was  230  feet  south  of  him;    that   the  lights  of  the  onooming 
car   "kind  of  dimmed"  his  eyes   and   he  didn't  realise  the   carte 
was  so  close.     As  abstracted,    the  defendant  then  testified: 
"I  was  driving  around  f ifty«flve,      I  know  I  slsekened  up  some 

rakee  on  and   triad  to  make   the   turn  but 
ildn't  make    lte      It   couldn't  have  been  too  long  before    the 

imate«      Piret 
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when    the    car   left   the    highway  wa»  that   I  bumped  about  foar 

nee  where   the    hard  road  drop*  and  headed  over   eh:v. t  a   fire 

t   embankment,    not  enough  for   a   ear   to   park  orp    the    car 

tipped  ove*rs   vent  do«c\,    hit   a   tree,    travelling  fifty-five  like 

I   generally  do." 

The  plaintiff  and  defendant  both   testified  that  th  • 

•   talking   as   they  proceeded  aloag   the   highway,  and  plaintlf 

.  lmony  va«   that  he  didn't  notiee  any   trouble   with  defendant 

I     from  the   tine    they   left  Grldleyg    that  when  they   tun 

:  and  were  proceeding    -  *d  curved.    ''We  w» 

1   the   plaintiff,,    "than  got  V>    the 

curve c    ther*   •.  po»te,    about      -       fcwely   or   flftaen  f 

u    bottom*,    we    same   ar 

we  didn't  make   the   curve,   broke  off  a  couple  of  poet*  w«nt  in 

the  ditch  and  turned  over  and  landed  up  against  a  tree.      Going 

about  50  mllee  an  hour,  maybe  a  little  better  at   that  tlAe„  „<.<>» 

I  donTt  remember  noticing  the    curve  until  the   accident.     He  was 

\ng    the  drlvlr  t  paying  no  attention.      We  were   tal» 

E   gueee,   like  didn'  t  pay  much   attention    to 

the  Do  '   another  oar  proceeding   toward  me0 

oe  any  e  e  of  the  oar  proceeding  acroei    1 

emn  me  of  the  highway  or   of f  an  the    ahoulder  at  any  other 

time.     As   far  ae   I   oould   tall   Mr.   Rloh  properly  operated   tne 

3o   had   oontrol   *t  all    times  up   to  and  Immediately    pre- 

the   time  whan   the  oar   laft  the  highway.      Didn't   oautlon 

Dldr 
hi*   about   bl*   driving.  VM/      1  him  at   the    time    <#<•   eppr 

--     b«otui«  didn't   \*  Ima.      It  happened  »<• 


- 

)urj    properly- found  th#.  -llee   ma 

1    and   *>r  •  th*  *• 

• 
•    *  *•    prooeeding    III   4 

■*cn  why  pl«  be 

>«   able    t 

• 

-  f  Ajb»*'  ?he 

Amanda   <:•.»♦    La  i 

-  ai  tue  «io      Ir»   the    > 

^a  ' 

w*«  »y p-c*  :»••  p.- 

aaae  rer  of    the    Suit*    .  e_r 

Hmd  of  #ay   *«»*    ««♦      * 

Th«r<e   *a»  #vtd«:  atop  light*  ver- 

aeto*  •   o«ri    In  the   1  lae   of   traffic,   defendant'*    »l»ioi    waa 

-er   wart-ed    t 
■ 

There    we  a  no   evid«rv- *   la    Ut* 

a  any  3£ 

..  *s-  Le   in   the   line  of   trafl 

<**  '.  rer   increa  :e   *p^  ar 

lft7«flv«   mL~ea    per   h> 
•ed   to   the    left,    a   oa>llL» 

•    in*    i  -    roe  .i    wa«  ele*i  he 

.    4.    aar    a 


_*~y 


«d   to  a*Jce  the    tu  at-  di. 

•  a*    uri*  ^    ;       W>    *.«r-e    with- 

in  trial  *at  there   1«    in   this   record   • 

'jiouanei*  on 
t    hie  son  naturally  and   prob* 

-y   to    anyone,,      There   18   also  a   conspicuous 
any   lnt*  *1  disregard  of  s  known  duty  on   the    p« 

-    defendant,,    and   there   is   no  proof  of  any  absence   of   c<    - 
*   part  for  the   life,   person,  or  property  of  othere  ss 

its  a  conscious  or  reckless   Indifference   to   eonscquenoes. 
*rmor«;    plaintiff  was  in    the   front   seat  beside  hit 
They  were   talking,   and  the   car    ua»  being  driTan  in   ite  p 
i        of   traffic   at  s    sveed   and  in  a  manner  aceej 
ir'.vtr  wss   .  f  wilful   and  mi 

all   the  JOes   shown   by   th< 

*ty  of   such  conduct  as  would  bar   b/ls  retr^?; 

I 
b  ▼  „   Maddox£    281   ni0  f*»P.  U8o)„ 

e   law    tr    ttyie   stat*    t  -*fare   <>ne  isay 

found    guilt/    »f    •;  ^r   wanton   conduct;    it    «ru*t   be    sh 

i 
he   we.  »u*  frost  his    b  ige  of  existing   col 

njury   wvuij    ii>*ly  or    r^obably  result   frosi  his  oonduc 

that  wltta  ".tequences   he 

and    Intentional]  -ngful  aet  or  ossitted  som*    •       - 

ty    which  produced  the    Injurious   results    (Ba 

,    168 •    Jacobs    ▼.    Illinois   Hat.    Bsnk  and   Tru* 

App.   30S    Clark   v0    Haeselquie4. ,    301*   111  0   Appe   kl\    Clarto    *„ 

SUrchak,    38I*   Zll0    $bk)  c      There    is  no  eridenee   In  this  re 

fining    the   finding  of   the    Jury,    and   the   trie 

iti   setting   it   «»ide   snd  rendering   the    Judgment   nt 

Tl>e    Judgaant  of   the   Circuit  Court  of  tfoodfor- 

rsw»d« 

S^Kf",       Qr  CnoCt**^''  Judgment    affirm 
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HENRIETTA  WHITE,  Administrator  of 
the  Batata  of  3E0RGE  L.  WHITE, 
Daoeased , 

Appellant, 
-re- 


1  14  i.Af^ie 


Appeal  from 
Circuit  Court 


I  THE  ILLINOIS  CENTRAL  RAILROAD  COKPUfT, 
•  corporation. 


Stephenson  County, 


Appall*.. 


CHOW,  J, 


) 
-JL 


Thla   la  an  appeal  by  tha  plaintiff,  Ha.-X«tta  ^lta,   admin- 
istrator of  tha  sstats  of  George  i.   Halt"   deceased,  from  a   Judg- 
ment for   tha  defendant,   Tha    "  Vi  Central   Railroad  Company,   en- 
tered upon  and  after  tha  allowance  of  the  defendant's  motion  for 
I  directed   rerftttt  at  the  olosa  of  plaintiff's   case,    In  a   suit 
for  tha  alleged  wrongful  deafi  lntlff'a   lotaatata,   pr,0r^a 
!•  White,   resulting  f  roa  a   eollislon  Skptemaer  21,   1955,   ahortly 
safora  8?i»C  a.m.,    betweec  a    fralght    trhin  of  tha  dafandant   prooeed- 
lag  southerly  o*\  its  traoka  and   e  true*  operated   by  *nite  prooeed- 
Lng  westerly  oa  tha  South  Freeport   Biaofctop  Road  at  their  eroasing 
La  tha  open  country  south  of  Freepf"-- 

The  plead  lags  oonatat  of  the  co*  plaint  and   the  answer.     Count 
>  of  the   complaint  alleges,    lu   substance,  that  the  plaintiff   in   the 
*ly  qualified  and   a    *ing  Administrator   of  the  Estate  of  George  L, 
bite,  daoeased;    on  •   >ptenb*r  21,   1955,  defendant  was  operating  a 
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I  at  -  9  t  a  t  • 

t  h  f. 
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)'•      * 


"■■   of  and    aj 
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at    some    ij  hmr   tr 

ooualo   of   the   decider.- 
•y  White,  father  of  the   decedent,   Dr.   0,    J,    "jovar  v. 

phyelolac  and  aurg  ■  .^alea  Heed,   a  se^rioe 

"hi  ^k   into   a   garage   afterwe,  oj.vin  Stin*  ty 

riff,    wfc-    investigated  the  are'  arwardaj 

dow  end    administrator   plaintiff      aaft ,   after  the   reopening  of  the 

war-J   M.   SaapharV,  the   brsJceaan  on  the   tram,   and 
*tln,   the   fireman*     There  are   seven  photograph*  of 
seeae,  taJreo  about    a  month  after  the  accident,   and.  three 

Is  of  the    white  truolr   In  evidence?    8.   copy  of  the   plain* 
ttera  of   administration  la  in  evidence,    and  It   was  stipulated  \ 
•nt"s   life  expectancy  was   ?7»78  years,   and  the  Talue  of  the 
lte  truoit   was  #?50o00  and  its  salvage  brought  #1350C 

-  plaintiff's   evidence,    considered,  with  alJ   rei-'  a- 

Peno-is   and   intendments  fr  i    its  most  favorable   asp?. 

'f,   maybe  summarized,   so  far  as  material,   subst* 
..owe; 

George   L,    White   sustained    injuries   as   a   result  of   this    t 
■jion  on  3ep*  ember   21,  some   time  prior 

ic  ois  Central  Ral    road   crossing  with  the  South  Free»c 

■tektop  *oad,    abcot    M  miles   south  cf    Treeport ,      Th«   r  ad  rail- 

are  at   right   angles  to   each  other  at  tne  orosslcg,  the   roed  el- 
iding east-west,   and  the   railroad  north-southo     The  area   is   open 
^ongeetedo     H<»   died   as  a   result  of  such  injuries 
emb»»r  ,    without    regaining  consciousness,;      At  the 

•  was    >*   yeara  and    12   days   old.     His   life  expectancy  was 
•ara»     He  left   survlTlng  his  widow  an4   four  minor  children   te- 
ea  *.he   ages  of    1*   and   13  years.     Prior  to   the  time  of  his    I  in, 
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way  of  the   railroad  Just  north  of  the   crossing,     A  wlrs 
i  ettends  northerly  therefrom  on  the  east  edge  of  the  right   of 

-e  are   son*  weeds  and   bushss  to  the  west  of  the  wire  fen 
there   is  no  eTldence  a*   to  how  high  in  feet  or   inches  they  were 
ow  dense  they  were.     As  nearly  as  we  oan  pereelre  firm  some  of 
^pha  most  of  the  weeds  and   bushes  for  some  dis- 
the  crowing  do  not  appear  to  be  any  higher  than  the  fence,  whioh 
■emu  Just  an   ordinary  farm  field  fenoe,   end  do  not   appear 

■tioularjy  dense.     White's   father,   who  had  driven  orer  the   road 

him  lots  of  times  said  he'd  observed  the  weeds  and  bushes, 
■did  not   say  they  constituted  any  obstruction  to  rialon  by  anyone 
h  anything,     H#  said,   in  faot,  he  had  walked  north  and  south  up  and 
pwr    the    railroad  tracks  quite  a  ways  and  that  one  could  see  a  train 

te  a  ways   from  the   south. 
There  is  also  an  embankment   beginning  some  unstated  distanoe 
h  of  the   crossing  which  had  weeds  on  It.     Apparently  t he  railroad 
■tht   of  way  had   been  out  down  to  a    level  grade  through  a    slight 
flee  in  the  terrain*     The  witness  Kupfer,  following  White  In  another 
Hick,   make*  the  general  comment  that  there  was  a  high  embankment 
the  north  which  had  weeds  on  it,   and  scusthlng  in  the  field  wbioh 
ftf  your  view  from  seeing  a  trei%  without  describing,  however,  what 
^H)ant   by  "high",   or  what  was  in   the  field.     As  nearly  as  we  oan  as 
■tain  from  some  of  the  photographs  the  out  for   the  railroad  right 
i   in  tbet  slight   rise  north  of  tbe  crossing,  was  rather  shallow 
ttdtbe  embankment  was  not  particularly  high,  at  least  for  a  consider- 
kble  distance  north  of  the  crossing,   and  the   cut   gradually  becomes 
deep  and  the  embankment  less  high  as  they  proeeed  south  to  the 
log,   and   for  some  unstated  distance  north  of  the  crossing  there 
out   and  no  embankment  at  ail* 
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^Hm  not  nay  the  whistle  was  no*  sounded,  and  .iia  testimony  that 
[  heard  no  whistle  or  bell  is  merely  negative  in  character  and  does  n 
•  circumstances*  raise  or  rend  to  raise  an  issue  of  facto 
has  n;  p-  native  force  in  the  absence  of  evidence  thjit  he  was  in 

at  he  could  have  heard  the  sound  had  it  been  given  and  tl 
his      .de  of  attention  was  such  that  if  either  had  been  sounded 
sui     id  have  attracted  his  attention:  PROVENZaNO  v0  I.  C.«  R0R.  CO, 

TRUMBO  et  al .  vc  C<  B.  and  Qt  RcR<  CQC  (1? 
•389  111       BERG  etco  v.  NcYcC  RCR<  CO.,  supra.   The  only  p     >e 
evidence  of  the  plaintiff  is  that  the  whistle  was  blowing.  To  the 
extent,  if  at  all,  the  evidence  of  Kupfer  and  the  brakeman  and  fire- 
man are  in  conflict,  the  conflict  is  solely  of  the  plaintiff's  own 
m-»kingp  -  they  were  all  plaintiff's  witnesses,  -  and  it  would  be  in- 
■eongrous  to  say  that  such  a  self-created  conflict  in  the  plaa     '  s 
■own  evidence,. if  it  be  such,  creates  an  issue  of  fact  for  the  ju 

(whatever  extent  if  at  all,  I        iat  plaintiff's  evidence  con- 
plaintiff's  proof  again  leaves  a  choice  between  two  view 
bot     illy  compatible  -     he  ev        and,  again,  the  defendant's 

be  p«r  rest  upon  speculation,  conjee 

>sing  between  such  views  both  presented  by  the  plaintiff.  The 
auched     nil  those  witnesses  and  we  are  not  at  liberty 
:onslder  the  testimony         one  of  them  and  disregard  the  oth? 
is  next  aliased  the  defendant  failed  to  maintain  adequate 
is  at  this  crossing  tr-  warn  persons  lawfully  on  the  highway  of 
f  the  train.  About  400  feet  east  of  the  crossing  is  a 
und  it  ssing  sign.   Abo-t  t-1  feat  east  of  the  crossir. 

3stng  cross  t>ar.   Both  are  perfectly  visible  f     ne 
e  <a      '00  feet  east  of  the  crossing*   Ther«  are  no  flasher 
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Ther*    la  lure  to   prove   neg- 

-eedOB    frr-B  oontr^butory  negligence,      To,    Jury  00014   D 
-bly  In   the   eyes  of  the   law,   hate  returned  e  v*rdlc  " 
^Be    [  Of  tae  oases  we've  referred  to,   Cc   Pt   and    Q.,   P,R,   •; 

et   alo,    supra,   MOUDY  Vp   N„    Y.   C,   and    ST«   L.   R.R.   C0ot 
:  ▼,   Cv    Mo   ST:    Po    and   P„   R0R,   C0.„    suprs,    ere   as 
ay  oc   their  facts  to   *he  oass  at  ber,  and  they  reach  the 

Isai^e    r  'i*e0 

to  the  "*s   lsst   contention  that  the  Court   erred 

i?  th*>   evidence    In   considering   the   defend"  -•   an 

be   welf.'.  •  evidence   to    determine   i' 

I    course,    not    permissible  upon  a  motion  for  a  directed 

It/"  *  J  nd  nothing  did   ao  ,     T- 

t  !wst   be  renumbered  that    all  of  the   arid  en"  e 
9  tne  it  -  necesv  Lly   --onsid- 

analysed,    howeve  that   is  what  the  Court  did   and  what  we  have 

id  to    io.     The   *"*i*l  ocurt's  observations  were  nothing  more  than 
ie  evidence.     These  were  el  'ntiff's  witnesses 

♦  rle  . 

j  one  or  ."iore  and  disregard  that  of  others*     To 
Hfe  er  her  own   evidence   leave*   at  oertaln  points   a  choice  betwe* 

*s  ,    botb   equally  compatible  with   some  of  her  evidence,   li 

B    p«r  il  ng   between   the  views    she 

-    oan   hardly. expe  1  cou  »  say  whi 

leases   is   most   truthful,    -  tney're  all    supposed  to    be   I 
and    she'll   have  to    accept    responsibility  for  wb*t   taoj 
•jst  for  what  some  of   them  said,     whatever,    if  any,    con- 
-e  may  be  tx  their  tee*  f  they  are  oonfllots  self   created 

the  Ifi  HUSHES  v,    '.VaBAJH   R.R.   CO.    (1950)    34?    *11.    Arp, 
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IN  THE 

lr  U  IL  Is  IS)  afjsllat,  court  of  Illinois 

AUG  141957  ;c     a  ul 

(First   Division) 
PAUL'  V.  WUNDER     MA.Y  TE&&  ,    St.   D.   1957 

JUark  Appellate  Court  Second  District 


I.A*'217 


-  !  .0  A.  SCHLEIFER,  ttSIFEBfl  C. 
SCHLKIFER,  and  VILLAGE  of  iAST 
DUMDEE,  a  municipal  corporation, 

Plaintiffs, 


vs. 

ARD   BESIBGER  and  HENRIETTA 
[NGEft, 

Defend ante 5 

and 
3  GEB  and  LEG  !ARE 
W.  BJ    rER, 

Counter-Plaintiffs  and  Appellants, 


vs, 

VILLAGE  of  EAST  DUNDEE,  a  munic- 
ipal corporation;  '.VILLI A 
as  President  of  the  Board  of 
Trustees  of  the  Village  of  East 
Dundee  and  individually;     I  , 
C  FRITZ,  as  Secretary  of  the 
Board  of  Trustees  of  the  Village 
of  East  Dundee,  as  Clerk  of  the 
tillage  of  East  Dundee,  and  in- 
dividually; RAIMOMD  BUHllO.  , 

.,  ILLI  :\   H0LT2, 
UH  and 
tfXLLXA     rBLS  as  Trustees  of 
the  Board  of  Trustees  of  the 
Village  of  East  Dundee  and  as 
individuals;  MALCOL*  C,  McCOAIG, 

,  and 
C         ;.., 

Counter-Defendants  and  Appelleos, 


Appeal  from  the 
Circuit  Court  of 
Kane  County. 
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The  sole  question  presented  is  whether  or  not  the 
trial  court  errea  in  allowing  appellees1  motions  to  strike 
appellants'  counterclaim. 

On  February  t,  1955,  Fred  A.  Schleifei  ,  Winifred 
C.  Schleifer,  and  the  tillage  of  Rapt  Dundee,  a  municipal 
corporation,  filed  their  complaint  for  injunction  :  gainst 
Leonard  Besinger  and  National  Bank  of  Austin,  as  Trustee, 
praying  that  the  defendants  be  restrained  froi"  permitting 
surface  waters  to  flow  upon  and  over  the  1:  ads  of  plair.ti 
Fred  A.  Schleifer  -<nd  V.'inifred  G.  Schleifer,  and  the  etreet 
known  as  Ashland  Avenue  of  the  plaintiff,  Village  of  East 
Dundee,  and  from  entering  upon  their  respective  lands  and 
street.   Plaintiffs  also  sought  damages. 

The  same  pldnatifTs,  having  first  obtained  leave 
of  court,  filed  their  .tended  complaint  for  injunction  and 
damages  making  Leonard  Besinger  and  Henrietta  Besinger 
parties  defendant  on  March  30,  1955.  The  amended  complaint 
prayed  for  the  identical  relief  as  prayed  in  the  original 
complaint. 

Leonard  Besinger  and  Henrietta  Besinger  filed 
their  answer  to  the  amended  complaint  which,  in  effect, 
was  a  general  denial. 

On  March  2,  1956,  after  having  first  obtained 
leave  of  court,  Fred  A.  Schleifer  and  Winifred  C.  Schleifer 
filed  a  second  amended  complaint  against  Leonard  Besinger 
and  Henrietta  Besinger.   In  their  «c >ad   tended  complaint 
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plaintiffs      ad  ownership  of  laada  (the  same  i     in 
vhich  ownership  la  the  coi      t  and  amended 

complaint)  which  lie  on  the  east  and  west  side;-  of  what 
3  formerly  known  as  Ashland  Avenue,   They  also  allege 
I   t  on  September  6,  1955,  the  Village  of  East  Du      by 
trdinaaee,  had  raeated  (together  with  other  streets  not  i;: 
quection)  that  portion  of  Ashland  Avenue  u-hich  runs  in 
front  of  the  lands  of  the  plaintiffs ,   s  alleged  in  the 
complaint,  and  that  portion  of  Ashl     venue  by  virtue 
thereof  reverted  to  the  plaintiffs. 

The  National  Bank  of  Austin,  as  Trustee,  on  May  10, 
1954,  deeded  to  the  defendants  as  joint  t  .  ad, 

the  use  of  which  the  plaintiffs  now  cornpl  in.  The  complaint 

ted  that  defendants,  in  building  a  road  wrongfully  entered 
upon  plaintiffs'  lands  by  causing  miter  to  flc,       nd 
over  plaintiffs1  lands  resulting  in  soil  erosion  and  the 
depositing  of  dirt  and  gravel,  on  the  lends  of  plaint ii 
to  their  d     |  that  plaintiffs  pi  ..-_-.■    c  the 

north  end  of  Ashland  Avenue  rfter  the  fill  the 

vacating  ordinance  and  that  defendants  tore     i  the  barriers 
tei  on   plaintiffs'  property  by  continuing  to  use 
ted  portion  of  the  street.  The  defen;     ./ere  said  not 
to  be  residents  of  the  Village  of  East  Dundee. 

Plaintiff a  prayed  the  idem        ief  as  prayed 
in  their  original  »nd  amended  complaints,  omitting  thei 
reference  to  the  stre  t  of  the  city  of  East  Dundee  called 
Ashl  nd  Avenue. 

Thereafter  defendants,  by  petition,  obtained 
I   court  to  file  a  e<  icing  additional 

parties  counter-defendant. 
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;  Defendants,  in  answ.ring  the  second  amended 

complaint,  ;dmit  they  are  not  resident,  of  the  Viii ,  9e  :nd 

adr.it  the  building  of  a  road,  y,  but  deny  the  .liege,: 

to  plaintiffs*  property.   They  further  ,uaait  the  ;  a,  e   cf 

the  vacating  ordinance  but  deny  th i%   it  has  any  force  and 

effect  as  to  them  t*  contend  that  the  ordinance  is  uncon- 

stitutional. 

Defendants,  in  their  counterclaim  containing  four 
counts,  narae  in  each  instance  as  counter-defendants ,  Vill 
of  Bast  Dundee,  a  municipal  corporation;  HlUtm   3rerrar  »8 
President  of  the  Board  of  Trustees  of  the  miaf*  of  last 
Dundee,  and  individually |  Kelvin  C.  Frits,  »«  Secretary  of 
the  Board  of  Trustees  of  the  Village  of  East  Dundee,  and  as 
Clerk  of  the  Vill,  e  of  Bast  Dundee,  «*  individually; 
Raymond  Buhrow,  Charles  Keier,  WUUm  Ml**,    Earl  Johnson, 
Iter  Unruh,  and  «UUl  fiartel,  »*  Trustees  of  the  Board' 
of  Truatees  of  the  Viliaae  of  !**»  Dundee,  ,nd   as  iadivida  la: 

icoim  C.  RcCuaig;  Fred  A.  Schleifer;  and  Winifred  C. 
Schleifer. 

Count  One  of  the  counterclaia.  is  an  action  in 
equity  by  Henrietta  Besinger  alleging  ownership  in  joint 
tenancy  with  her  husband,  Leon  rd  :.  |  ,illgerj  of  prODerty 
abutting  the  north  end  of  Ashland  Avenue  fr*.  which  property 
a  driveway  was  constructed  connecting  with  the  extreme  north 
end  of  Ashland  Avenue,  and  that  the  driveway  .nd  street  were 
used  as  a  means  of  ingress  and  egress  to  the  residence 
Situated  on  that  property. 

The  vacating  ordinance  is  alleged  _.nd  by  virtue 
of  the  reverter  provision  theaeof  the  defendants,  Fred  A. 
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Schleifer  nd  Winifred  D.  Schleifer,  have  assarted  dominion 
over  that  portion  of  Ashland  Avenue  covered  by  the  ordinance. 
and  is  depriving  plaintiff  of  her  use  and  enjoyment  of  the 
street.   Plaintiff  alleges  that  the  ordinance  is  unconstitutional 
and  prays  that  the  Village  of  East  Dundee  and  its  officert, 
agents,  and  servants,  Fred  A.  Schleifer  and  Winifred  D.  Schlei- 
fer, be  retrained  fro;,  interfering  with  her  right  of  ingress 
and  egress  to  her  property  over  Ashland  Avenue  and  that  the 
ordinance  be  declared  unconstitution  ,1  and  void  insofar  53 
it  applies  to  plaintiff's  property,  and  for  general  relief. 

Count  Two  of  the  counterclaim  is  an  action  at  Ism 
for  damages  by  Henrietta  Besinger  against  the  Vill  ge  of  East 
Dundee  for  damaging  her  property  without  just  compensation, 
if  the  vacating  ordinance  be  constitutional. 

Count  Three  of  the  counterclai:?,  is  an  action  at 
law  for  damages  by  Leonard  ';■■.   Besinger  against  the  Village  of 
East  Dundee.   Counter-plaintiff  alleges  a  beneficial  interest 
in  other  lands  which  will  be  damaged  without  just  compensation 
as  a  result  of  the  adoption  of  the  vacating  ordinance,  if  the 
same  be  constitutional. 

Count  Four  of  the  counterclaim  prays  damages 
against  all  of  the  counter-defendants  collectively  and 
separately  in  their  respective  corporate  capacities  ;nd 
individually,  except  the  Village  of  East  Dundee,  by  the 
counter -plaintiffs,  alleging  a  cons     ;y«  This  count  con- 
ins  seventy-seven  p~ragr <phs. 

Briefly  abstracted  it  recites  all  of  the  proceed- 
ings in  the  instant  c;se.  Malcola-  C.  KeCm&ig,  the  then  -nd 
now  Village  Attorney  for  the  Vili age  of  East  Dundee,  is 
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charged  writh  actually  representing  the  plaintiffs,  although 
not  of  record;  that  plaintiffs  and  their  attorney,  McCuaig, 
using  McCaaig's  official  position,  conspired  with  the  other 
counter-defendants  in  adopting  the  vacating  ordinance  '/ith- 
out  compensation  to  the  Vill-.;ge  to  compel  the  counter- 
plaintiffs  to  acquiesce  in  their  demands,  and  to  diminish 
the  value  of  counter-plaintiff's  lands. 

On  May  11,  1956,  Fred  A.  Schleifer  and  I Inifred  C. 
Schleifer  filed  their  motion  to  strike  the  counterclaim, 
stating;  (1)  that  at  the  tine  of  the  filing  of  the  second 
amended  complaint  the  Village  of  Bast  Dundee  by  virtue  of 
having  adopted  the  vacating  ordinance  has  no  further  interest 
in  the  case,  was  not  made  a  p  -rty,  and  is  not  a  proper  party 
to  the  second  amended  complaint ;  (2)  that  the  parties  to 
the  counterclaim  ire  act  the  sa^e  parties  set  out  in  one 
second  arnenaed  complaint  and  the  subject  matter  does  not 
grow  out  of  the  same  tr  ns actions  or  occurrence;  (3)  that 
the  validity  of  the  ordinance  cannot  be  questioned  by  the 
plaintiffs  due  to  laches;  (4)  that  plaintiffs'  action  is 
in  equity  and  the  defendants'  counterclaim  is  in  law  J  (5) 
that  the  President  of  the  Board  of  Trustees  and  the  Clerk 
and  Trustees  are  not  proper  parties  in  any  cause  of  action 
that  counter-plaintiffs  mignt  h ve  on  account  of  the  passage 
of  the  vacating  ordinance;  (6)  that  Henrietta  Besinger,  one 
of  the  joint  tenants,  cannot  individually  enjoin  the  inter- 
ference with  her  right  of  ingress  and  egress  and  asks  that 
the  ordinance  be  declared  unconstitutional;  (7)  tfcat  Count 
Two  does  not  state  |  cause  of  action,  and  more  particularly 


(6) 


' 


does  not  state  a  cause  of  .ction  I s  to  the  Schleifers;  {8) 
that  the  1-ncis  of  Leonard  V.  Besinger  described  in  Count 
Three  were  not  the  lands  described  in  the  original  complaint 
or  amendments  thereto,  and  that  the  action  is  in  lav  J  (9) 
that  Count  Four  improperly  makes  Malcolm  C.  HcCuaig  a  party 
defendant,  he  having  no  interest  in  the  subject  matter  of 
the  second  amended  complaint;  (10)  that  the  allegations  in 
Count  Four  do  not  enconpass  the  same  issues,  relief  sought, 
parties,  and  property  involved  in  the  second  amended  complaint, 
and  is  an  action  at  law;  (11)  that  the  counter  plaintiffs 
have  no  cause  of  action  for  damoges  against  any  of  the  counter- 
defendants,  except  by  virtue  of  the  vacating  ordinance,  if 
v. lid;  and,  (12)  that  Count  Four  is  with  ut  fwuiaaation  in 
law,  and  particularly  against  Fred  A.  Schleifer  aid  inifred 
C.  Schleifer. 

On  May  Irt,  1956,  the  Yillage  of  a^ast  Dundee,  ailliam 
Bremer,  Melvin  C.  Frit?s,  Raymond  Buhrow,  Charles  Meier, 
'illiam  Holtz,  Earl  Johnson,  Walter  Unruh,  and  I illiam  Bartel, 
by  Malcolm  C.  McCuaig,  their  attorney,  and  Malcolm  C.  KtC«aig, 
per  ae,  filed  their  notion  to  strike  the  counterclaim  alleging 
almost  the  identical  grounds  as  stated  in  the  motion  filed 
by  Fred  A.  Schleifer  and  Winifred  C.  Schleifer* 

Section  45  of  the  Civil  Practice  Act  requires 
motions  directed  to  pierdings  to  specifically  point  out 
defects  and  ask  such  relief  as  the  noture  of  the  de  ects 
may  make  appropriate. 

Counter-defendants •  motions  contain  twelve  grounds, 
and  except  in  a  few  instances  are  by  each  counter-defend mt 
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directed  to  each  count  of  the  counterclaim  without  respect 
to  the  allegations  or  the  relief  prayed.  Counter-de.fexidc.nts, 

iiliam  Bremer,  Kelvin  C.  Frits,  Raymond  Buhrow,  Charles 
Meier,   iiliam  Holts,  Earl  Johnson,  Walter  Unruh,  and  '.villi  am 
3::rtel  ;  ;re  complained  of  both  in  their  respective  official  /  ' 
capacities  and  as  individuals.   However,  their  motion  to     \   »  ^ 
strike  was  filed  as  individuals  only. 

f\      ^  This  style  of  pleading  complicates  the  issues  and  ^— ' 
is  a  buruen  to  the  trial  court  rather  than  a  help  in  (reading 
the  issue  or  issues.  Such  pleadings  have  been  condemned. 
Cottrell  v.  G era on,  296  111.  Apa.  412. 

A  aellanta  contend  that  the  trial  court's  order 
allowing  their  petition  to  file  their  counterclaim  and  the 
bringing  in  of  additional  parties  counter-defendants  is 
authorised  by  the  Civil  Practice  Act,  and  cite  Johnson  v. 
Moon,  3  111.  2nd  561;  People  f/u/o  Jones,  a  al  vs.  Leviton, 
327  111.  App.  309;  Abbott,  et  ?1  v.  Loving,  at     il.  303  111. 
154,  in  opposition  to  defendants1  motions  to  dismiss. 

In  our  opinion  the  Johnson  e&88  is  controlling  in 
the  inst ant  caae.   In  that  case  the  court,  after  reviewing 
several  sections  of  the  Civil  Practice  Act,  concludes: 

"Joinder  of  multiple  plaintiffs  and  of  multiple 
deiVaa-nts  now  epends  broadly  upon  the  assertion  of  a  right 
to  relief,  or  a  liability,  irising  out  of  the  same  trans- 
action or  series  of  transactions  and  the  existence  of  a 

aon  question  of  law  or  fact.   New  parties  may  be  brought 
in  when  their  presence  is  necessary  for  i  complete  deter- 
mination of  the  controversy  or  ./here  they  hawe  .:n  intere at 
or  title  which  the  judgment  may  f ?ect.   At  any  time  before 
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judgment,  .amendments  may  be  allowed,  introducing  any  party   • 
who  ought  to  h:<ve  been  joined  in  order  to  enable  the  plain- 
tiff to  sustain  his  claim  'or  the  defendant  to  snake 
defense  or  assert  t  cross-der:;  nd.f   Any  demands  whatsoever 
of  a  defendant  against  a  plaintiff  may  now  be  made  t he 
subject  of  a  counterclaim  regardless  of  their  relation  to 
the  claim  asserted  by  the  plaintiff," 
Uv  t      Multiple  counts,  whether  they  be  in  lav;  or  equity, 
may  be  joined  either  by  compl  tints  or  count  ere  1  aia  c.  People 
ex  rel  Bradford  Supply  Co.,  Inc.  v.  Circuit  Court  of  tuiaski 
County,  393  111.  520;  Johnson  r.  l-.oon.  3  111.  2nd  561. 
f"   -^    Bearing  in  mind  the  same  relief  is  not  prayed,  nor 
is  relief  prayed  against  the  MM  parties  in  the  various 
counts  of  the  counterclaim,  it  is  our  opinion  that  the  matter  s 
set  forth  in  the  second  amended  eenplalnt  and  the  counterclaim 
thereto  present  questions  arising  out  of  tha  s&aie  tr  nsaction 
or  series  of  transactions  and  involve  common  questions  of 
law  or  fact  and  thus  meet  \11  of  the  tests      raced  in 
the  Johnson  case. 

In  Nielsen  v.  The  City  of  Chicago,  33{-:   111.  >01, 
at  page  309  the  Court  said: 

"The  local  municipality  holds  the  str  ys 

within  its  li  Its  in  trust  for  all  the  citizens  of  the  State 
and  not  merely  for  local  use,  and  the  legislature  has  supreme 
control  over  them  unless  restrained  by  constitutional  li  it- 
ations.   (Heppes  Co.  v.  City  of  Chicago.  260  111.  506.) 

Further  on  page  311  it  was  said: 

MIf  appellant's  property  has  been  daaaged  by  the 
vacation  of  the  str  ts  in  question,  the  act  of  June  30, 
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1923,  provides  that  the  &  :s  shall  be  ascertained  >nd 

paid  as  provided  by  l:iv;„n 

I  hold  that  the  trial  court  ex-red  in  itrikle 
Counts  Two  and  Three  of  the  counterclaim  as  against  the 
Village  of  East  Dundee  under  the  relief  prayed  and  the 

unds  set  forth  in  counter-defendants*  motions  to  strike; 
in  striking  Count  One  of  the  count erclaim  »a  against  the 
Village  of  East  Dundee,  its  officers,  agents,  servants, 
and  employees,  Fred  A.  Scnleifer  and  Winifred  C.  Schlsifer, 
under  its  general  and  specific  prsyers  for  relief  and  for  the 
grounds  set  forth  in  counter-defendants'  motions  to  strike; 
and  tkat  G  unt  Four  of  the  counterclaim  states  a  cause  of 
action  against  all  counter-defendants  -xcept  the  Village  of 
3ast  Dundee,  and  that  the  Court  erred  in  striking  Count 
Four,  except  as  to  the  Village  of  Sast  Dundee,  under  the 
relief  prayed  and  the  grounds  set  forth  in  counter-defendants* 
motions  to  strike. 

Appellees*  remaining  grounds  for  motion  to  strike 
have  been  waived  under  Rule  7  of  this  Court  or  cannot  be 
considered,  being  violative  of  Station  45  of  the  Civil 
Practice  Act, 

Appelle  s,  in  their  brief,  have  advanced  other 
propositions  of  law  ,'hich  would  be  proper  only  on  a  review 
on  the  merits,  consequently  wt  refrain  from  expressing  an 
opinion  on  those  principles  at  this  tlm*« 

The  cause  is  reversed  and  remanded  for  further 

proceedings  consistent  with  the  vi  ws  expressed  in  this 

opinion. 

Dove  PJ.  Concurs 

McNeal  J.  Concurs    Reveroed  and  Remanded  with  Directions. 
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PAUL  P.    WILLIS, 
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Appellant, 


RUTHRAUFF  &  RYAN,  INC.,  a 
corporation, 
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APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE 

COURT. 

This  is  an  accounting  suit  based  on  an  alleged 
breach  of  contract  under  which  plaintiff  claims  commissions 
for  services  rendered  defendant  in  procuring  for  it  the 
American  Airlines  advertising  account.   The  issues  were 
referred  to  a  master  who  found  for  plaintiff  and  recommended 
a  decree  in  his  favor.  The  Chancellor  sustained  exceptions 
to  the  master's  report  and  entered  a  decree  dismissing  the 
suit  for  want  of  equity.  Plaintiff  has  appealed. 

Plaintiff  and  defendant  made  a  written  agreement 
in  Chicago,  Illinois,  on  April  1,  1938,  under  which  plaintiff 
undertook  to  procure  for  defendant,  an  advertising  agency, 
the  account  of  American  Airlines.  Plaintiff  succeeded  in 
procuring  the  account  and  defendant  paid  monthly  commissions 
due  him  under  the  contract  until  March,  1946.   Thereafter, 
defendant  did  not  pay  the  commissions  although  the  Airline 
account  has  remained  with  it  until  the  present  time. 
Defendant  stopped  payment  pursuant  to  a  document  signed  by 
plaintiff  on  February  1,  1946,  which  defendant  alleged 
terminated  the  contract  of  April  1,  1938,  was  an  accord  and 
satisfaction  and  a  release  of  defendant  from  further  contract 
obligation. 
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Since  the  findings  of  fact  by  the  master  have  not 
been  confirmed  by  the  Chancellor  the  manifest  weight  rule 
does  not  apply  to  our  consideration  of  the  findings  and  we 
are  in  as  good  a  position  as  the  Chancellor  to  decide  the 
factual  questions. 

By  the  terms  of  the  19^6  document  the  1938  contract 
was  "terminated  and  canceled."   The  parties  to  a  contract 
have  the  right  to  cancel  It  by  mutual  agreement  at  any  time 
(Beatty  v.  Guggenheim  Co.,  122  N.  E.  (N.  Y. )  378,  381),  and 
in  our  opinion  the  document,  even  if  construed  most  strongly 
against  defendant  as  its  author,  was  effective  on  its  face 
to  cancel  the  1938  contract.   However,  the  master  found 
specifically  that  the  document  was  not  delivered  by  plaintiff 
to  defendant  and,  furthermore,  that  the  relationship  created 
between  the  parties  by  the  1938  contract  was  one  of 
fiduciaries  and  therefore  the  transaction  by  which  the  con- 
tract was  terminated  was  presumptively  fraudulent  and 
defendant  had  the  obligation  to  show  "by  clear  and  convincing 
proof"  that  the  transaction  was  bona  fide  and  in  good  faith, 
but  that  defendant  had  not  met  this  burden.  Thus,  the 
essential  question  Is  whether  on  the  whole  record,  consider- 
ing the  relationship  of  the  parties,  the  document  was  valid 
and  effective  to  cancel  the  1938  contract. 

Plaintiff  cites  Duane  Jones  Company  v.  Burke,  306 
N.  Y.  192,  to  support  his  argument  and  the  master's  finding 
that  defendants  were  fiduciaries  of  plaintiff  because  of 
their  relationship  in  the  advertising  agency.   The  Jones 
case  held  that  where  the  employees  of  an  advertising  agency 
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surreptitiously  solicit ed  the  accounts  they  handled  for 
that  agency,  and  resigned  en  masse  and  formed  a  new  agency, 
their  conduct  "fell  below  the  standard  required  by  the  law 
of  one  acting  as  an  agent  or  employee  of  another. "   (Id. 
p.  187.)  But  neither  the  Jones  case  nor  any  other  of 
plaintiff's  references  is  authority  for  the  argument  that  a 
principal  is  a  fiduciary  of  his  agent  and  a  termination  of 
a  contract,  or  any  other  transaction,  which  profits  or  save? 
money  for  the  principal,  is  presumptively  fraudulent.  An 
agent  owes  a  duty  of  loyalty  and  full  disclosure  to  his 
principal,  but  we  are  referred  to  no  authority  for  the  rule 
that  that  duty  is  necessarily  reciprocal,  and  the  record 
does  not  justify  an  inference  that  defendant  was  plaintiff's 
fiduciary.  If  the  law  was  as  the  plaintiff  contends,  it 
might  well  prevent  an  employer  from  making  a  profit  through 
the  services  of  his  employees. 

We  have  concluded  that  the  "termination"  of  plain- 
tiff's 1938  contract  of  employment  was  not  presumptively 
fraudulent  and  that  defendant  has  no  burden  of  Justifying 
the  termination.   The  only  remaining  question  is  whether 
plaintiff  delivered  the  19^6  document  to  defendant. 

With  respect  to  the  19^6  document,  plaintiff  and 
defendant's  witness,  Van  Buren,  gave  the  only  oral  testimony. 
The  master  believed  all  of  plaintiff's  testimony  but  found 
that  Van  Buren* 6  testimony  "must  be  disregarded  in  its 
entirety  as  being  untrustworthy  and  unreliable."  He  found 
that  the  document  had  not  been  delivered  to  defendant  and 
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that  any  presumption  of  delivery  had  been  overcome  by  clear 
and  convincing  testimony  to  the  contrary. 

The  Chancellor  in  the  course  of  his  statement  of 
decision  said,  "I  think  the  master  gave  too  little  consider- 
ation and  too  little  weight  to  the  exhibits  in  this  case, 
which  speak  most  eloquently."  We  agree  with  the  Chancellor, 

On  March  13,  19^6,  plaintiff  wrote  "Van"  wondering 
"re  termination  of  contract  *  *  *  if  some  kind  of  written 
notice  is  called  for?"  On  March  20,  1946,  plaintiff  wrote, 
"My  Dear  Van:  Relative  to  one  of  the  important  things  we 
discussed  at  our  shop-talk  in  your  office  last  week:  Regard- 
less of  the  date  when  my  contract  with  the  agency  ended 
there  would  be  work  which  I  have  done  *  *  *,  billing  for 
which  will  benefit  the  agency  after  the  afore-mentioned 
termination  date,  *  *  *  This  is  not  work  done  *  *  *  such  as 
I  have  been  doing  *  *  *  now  that  I  am  no  longer  an  employee 
of  the  agency.  Please  let  me  know  R  &  R's  decision  re  above 
matter  *  *  *  then  we  can  wind  up  many  years  of  interesting 
association  *  *  *."  While  this  correspondence  in  New  York 
City  does  indicate,  in  contradiction  of  Van  Buren' s  testimony, 
that  not  all  the  meetings  between  plaintiff  and  Van  Buren 
took  place  at  the  Yale  club  where  plaintiff  lived  and  offlced, 
it  also  unmistakably  implies  the  significant  fact  that  when 
the  letters  were  written,  plaintiff  and  Van  Buren  had  already 
been  discussing  the  termination  of  the  April,  1938,  contract 
and  that  plaintiff  considered  the  contractual  relationship 
severed. 
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On  March  29,  1946,  plaintiff  wrote:   "My  Dear  Van: 
Re  our  phone  talk  of  today,  if  you  desire  to,  I'd  appreciate, 
if  you  would  send  me,  at  your  earliest  convenience,  a  copy 
of  the  form  you  wish  me  to  sign."  On  this  note  a  line  is 
drawn  from  the  word  "send"  to  a  handwritten  notation,  "Sent 
3/29 A6.   The  letters  crossed  in  mails."   The  notation,  if 
written  by  Van  Buren,  refutes  his  testimony  that  he  personally 
presented  the  document  dated  February  1,  1946,  to  plaintiff 
at  the  Yale  Club.   The  note  from  plaintiff  discloses  that 
he  and  Van  Buren  discussed  the  document  that  day  by  telephone 
and  also  suggests  an  eagerness  on  plaintiff* s  part  and  an 
intention  to  execute  the  document. 

Van  Buren' s  letter  referred  to  in  his  notation 
read:   "Dear  Pete:  Here  is  *  *  *  the  termination  agreement, 
your  statement  *  *  *,  our  production  auditing  department »s 
statement  *  *  *,  and  the  statement  of  final  settlement  *  *  *.« 
This  is  the  letter  which  plaintiff  says  he  received  In  the 
mall  after  March  29th.  The  master  read  the  letter  as  enclosing 
the  "so-called  termination"  agreement  dated  February  1,  1946, 
and  noted  that  the  letter  referred  to  one  check  and  not  two 
as  Van  Buren  testified.  Van  Buren  stated  also  that  the 
"agreement"  and  settlement  sheets  were  placed  before  plaintiff 
by  him  personally  on  March  29th  in  the  Yale  Club  and  that  the 
agreement  was  signed  that  day  in  his  presence  by  plaintiff, 
but  inA affidavit  in  this  proceeding  Van  Buren' s  statement  is 
consistent  with  the  documentary  evidence  and  contrary  to  his 
oral  testimony. 
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We  think  the  master  was  corredt  in  his  conclusions 
about  the  discrepancies  between  Van  Buren' s  testimony  and 
the  written  evidence.  We  think  the  master  was  in  error, 
however,  in  concluding  that  plaintiff's  version  was  there- 
fore true.   There  was  more  to  it  than  "the  word  of  Willis 
against  the  word  of  Van  Buren"  as  plaintiff  states  in  his 
brief. 

Plaintiff  testified  that  Van  Buren' s  letter  of 
March  29th  and  the  enclosures  reached  him  the  next  day, 
that  he  signed  the  agreement,  laid  it  aside  on  his  desk, 
reread  it  later  that  afternoon  and  found  that  the  agreement 
was  not  what  Van  Buren  had  promised.  He  said  he  was  con- 
siderably "provoked,"  "displeased,"  "amazed,"  and  "dumb- 
founded" that  Van  Buren  would  "break  his  promise"  and  that 
he  did  not  turn  over  the  signed  agreement  to  Van  Buren. 
This  version  does  not  explain  how  defendant  came  into 
possession  of  the  agreement  signed  by  plaintiff,  and  the 
tone  of  the  correspondence  between  plaintiff  and  Van  Buren 
is  not  consistent  with  the  feelings  plaintiff  claim  arose 
when  he  discovered  the  "broken  promise."  Neither  is  plain- 
tiff's acceptance  of  the  settlement  checks  consistent  with 
a  claim  of  broken  promise,  nor  is  defendant's  acquiescence 
in  plaintiff's  use  of  the  checks  consistent  with  plaintiff's 
claim  that  he  did  not  deliver  the  signed  document  to  defendant. 
There  is  no  direct  testimony  of  delivery,  and  the  probability 
is  that  plaintiff  did  not  give  the  dooument  to  Van  Buren  on 
March  29th.  But  we  think  the  only  reasonable  Inference  is 
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that  plaintiff  signed  the  contract  and  thereafter  turned 
it  over  to  Van  Buren.  Van  Bur en  said  he  gave  the  document 
to  Ames,  defendant's  general  counsel,  and  this  testimony  is 
supported  by  the  testimony  of  Barry  Ryan,  defendant's 
president,  that  Ames  showed  him  the  signed  agreement  in 
April,  1946, 

We  need  not  discuss  whether  the  law  of  the  place 
of  contract  or  of  the  forum  governs  with  respect  to  the 
question  of  delivery.  Both  New  York  and  Illinois  law  hold 
that  act  and  intention  are  the  essential  elements  of  a 
delivery  which  makes  the  Instrument  operative  according  to 
its  terms.   (G-rannls  v.  Stevens,  216"  N.Y.  583>  587;  Condlt 
v.  Dady,  56  111.  App.  5k5,   551.)   In  this  regard,  plaintiff's 
insistence  that  he  never  intended  to  and  did  not  deliver 
the  19^6  document  to  defendant  is  not  borne  out  by  the 
record.  Plaintiff's  writings  before  and  after  he  signed 
the  document  show  that  he  was  considering  "termination," 
that  his  contract  with  defendant  was  to  be  "ended,"  that 
he  knew  he  was  no  longer  an  "employee"  and  that  things  were 
to  be  wound  up  "after  many  years  of  Interesting  association." 
We  think  we  have  shown  enough  to  warrant  our  conclusion  that 
the  only  reasonable  inference  is  that  plaintiff  did  intend 
to  terminate  the  contract. 

Illinois  and  New  York  law  both  support  the  rule 
that  possession  of  an  instrument  presumes  delivery.   ( Dunn 
v.  Heasley,  375  111.  ^3,  48;  Strough  v.  Wilder,  119  N.Y. 
530,  53^. )   The  language  from  Irving  Trust  v.  Leff ,  253  N.Y. 
359,  does  not  militate  against  this  view.   That  case  Involved 
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possession  of  a  non-negotiable  instrument  which  a  counter- 
claim charged  was  stolen.   The  holding  was  merely  that  the 
allegation  that  the  instrument  was  stolen  was  sufficient 
as  against  the  presumption  of  delivery  arising  from 
possession  to  put  the  facts  in  issue. 

The  instant  presumption  of  delivery  is  not  con- 
clusive, but  clear  and  convincing  testimony  is  required  to 
overcome  it.   (Layton  v.  Lay ton,  5  111. 2d  506,  Safford  v. 
Burke,  223  N.Y.S.  626,  632.)  While  the  Layton  case  Involved 
a  deed,  our  Supreme  Court  has  consistently  extended  the 
presumption  of  delivery  rule  to  other  writings.   (Kllcoln  v. 
Ortell,  302  111.  531,  535;  Blederman  v.  0' Conner,  117  111. 
TO,  TO.) 

We  think  plaintiff  did  not  overcome  the  presumption 
of  delivery.  His  denial  of  delivery  is  not  itself  enough 
and  his  version  of  what  he  did  with  the  document  after  sign- 
ing it  is  not  convincing.  There  is  no  room  for  inference 
that  defendant  was  in  possession  of  the  document  by  virtue 
of  means  other  than  delivery.  We  cannot  accept  the  unfounded 
suggestion  that  defendant  through  some  agent  stole  the 
document. 

We  conclude  that  the  February  1,  194-6,  Instrument 
was  executed  and  was  effective  to  cancel  the  contract  of 
April  1,  1938. 

We  think  the  decree  is  correct.  We  need  not  decide 
any  other  point  raised. 


AFFIRMED. 


FEINBERG-,    J.,    CONCURS. 
LEWE,    J.,    TOOK   NO  Pi\RT. 
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CHARLES  J.  SHEMAITIS, 

Appellant , 
v. 

CHARLES  J.  GALLAGHER  and  LEROY 
FROEMKE, 


14    I.A.  260 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


Appellees.    j 


JUDGE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appealed  directly  to  the  Supreme  Court 
upon  claimed  constitutional  grounds.   The  Supreme  Court 
transferred  the  appeal  to  this  court  because  no  constitutional 
questions  were  involved. 

This  is  the  fifth  appeal  to  this  court  by  plaintiff, 
lnrolving  the  same  parties  and  arising  out  of  the  same 
transaction.   Shemaltis  v.  Froemke.  et  al. ,  6  111.  App.  2d 
323;  the  consolidated  appeals  In  Shemaltis  v.  Shemaltis. 
et_al.,  6  111.  App.  2d  324;  and  Shemaltis  v.  Shemaltis. 
Docket  No.  46914,  opinion  filed  April  3,  1957. 

In  addition  to  these  five  appeals,  plaintiff 
brought  an  action  in  the  United  States  District  Court  for 
the  Northern  District  of  Illinois,  alleging  denial  of  his 
civil  rights,  arising  out  of  the  same  transaction  involved 
in  this  appeal.  His  action  was  dismissed  by  the  District 
Court,  and  upon  appeal  (189  F.  2d  963)  the  order  of  the 
District  Court  was  affirmed. 

Plaintiff  also  filed  an  action  for  alleged  denial 
of  his  civil  rights,  in  the  United  States  District  Court, 
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against  the  trial  Judge  of  the  Circuit  Court  of  Cook  County, 

who  had  entered  the  order  of  commitment  for  contempt  against 

plaintiff.   The  United  States  District  Court  dismissed  his 

complaint,  and  on  appeal  (193  F.  2d  119)  the  order  was 

affirmed. 

In  the  instant  appeal  the  second  amended  complaint 
(the  original  and  first  amended  complaint  having  been  stricken 
on  motion  of  defendants)  alleges  that  "plaintiff  was  in 
rightful  possession  of  the  premises  known  as  317  West 
Englewood  Avenue,  Chicago,  Illinois;  that  defendants,  in 
collusion  with  each  other,  conspired  to  remove  plaintiff 
from  said  premises  by  the  medium  of  fraudulent  affidavits 
and  illegal  abuse  of  process  of  the  Courts  of  the  County  of 
Cook;  that  defendant  Froemke  Initiated  his  certain  action 
in  the  Municipal  Court  of  Chicago,  In  which  he  alleged  a 
landlord-tenant  relationship  to  exist  between  the  parties; 
that  notwithstanding  defendant  Froemke^  position  of  a 
landlord,  defendant  Gallagher  wrongfully  advised  and  did 
seek  relief  in  the  partition  suit  (47  C  14080)  for  a  rule 
to  show  cause  against  plaintiff,  without  ever  having  filed 
his  appearance  In  said  suit,  contrary  to  the  rules  of  said 
court,  resulting  in  an  unlawful  order  to  the  sheriff  to 
falsely  evict  plaintiff  from  said  premises;  that  as  a  result 
of  such  unlawful  collusion  and  conspiracy,  plaintiff  suffered 
false  imprisonment,  false  eviction,  and  the  loss  of  his 
lawn  mower,  six  tons  of  coal  and  $20  In  cash;  and  that  by 
reason  of  the  wrongful  conduct  of  defendants,  plaintiff 
suffered   great  mental  anguish  and  humiliation  and  the  loss 
of  his  good  name  among  his  friends  and  neighbors,  and  has 
been  damaged  to  the  extent  of  $10,000." 


:■-     , 


■/.    o:';v: 


fifOO 


••  'i  'i- 


.?%\   "'*  il'l  ■  ■     ".  il  J  ,/ 


IO 


».••.«•> 


3  •  '   ' 


.;•?*. 


-3- 

The  partition  suit  referred  to  in  the  complaint  ia 
the  same  one  involved  in  the  previous  appeals  in  this  court 
and  the  one  in  which  the  trial  judge  in  the  Circuit  Court 
entered  an  order  of  restitution  against  plaintiff,  in  favor 
of  Froemke,  the  purchaser  of  the  premises,  at  the  partition 
sale.  By  a  subsequent  order  plaintiff  was  committed  for 
contempt  for  failure  to  restore  possession  to  Froemke  in 
accordance  with  the  restitution  order. 

The  complaint  in  the  previous  action  for  false 
arrest  and  imprisonment,  brought  in  the  Circuit  Court  of 
Cook  County,  against  these  defendants,  contained  substantially 
the  same  charges  in  the  Instant  complaint.   There  the  com- 
plaint was  dismissed  and  on  ;appeal  the  Judgment  was 
affirmed  (6  111.  App.  2d  323).  We  there  held  that  there 
could  be  no  claim  for  false  arrest  and  Imprisonment  growing 
out  of  the  commitment  for  contempt  in  said  partition  pro- 
ceeding.  The  present  complaint  states  no  better  cause  of 
action.   The  allegations  are  a  mere  mass  of  conclusions  and 
no  facts  stated.   The  court  was  fully  justified  in  striking 
the  complaint  and  dismissing  the  action. 

Plaintiff  filed  a  document  entitled  "Objections 
to  Order  of  Dismissal,"  but  there  are  no  facts  set  up  in 
the  objections  which  would  disclose  any  abuse  of  discretion 
of  the  trial  court  In  forcing  a  hearing  upon  defendants1 
motion  to  strike  the  second  amended  complaint.   The  record 
before  us  reveals  that  plaintiff  had  two  previous  continuances 
when  said  motion  to  strike  was  heard. 


In  Kaufman  v.  Goldman,  8  111.  App.  2d  409,  we  said 

"there  should  be  an  end  to  the  repetitious  litigation," 

citing  St oil  v.  Gottlieb,  305  U.  S.  l65»  where  it  was  said: 

"It  is  just  as  Important  that  there  should  be  a 
place  to  end  as  that  there  should  be  a  place  to 
begin  litigation." 

The  judgment  is  affirmed. 

AFFIRMED. 

KILEY,   P.J.,    CONCURS. 

LEWE,    J.,    TOOK  NO  PART. 
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PSOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff,  Defendant  In  Error, 

vs. 

HAROLD  RIDDLE, 

Defendant,  Plaintiff  In  Error. 


sasss 


Writ  of  Error 
to  County  Court 
Bureau  County* 


CHOW,  J. 

The  defendant  appeola  f rem  a  judgment  entered  on  the 
verdict  of  a  jury  finding  him  guilty  under  an  information  filed 
in  the  County  Court  of  Bureau  County*  The  information  charged 
the  defendant  with  reckless  driving  on  March  26,  1956,  in  that 
he  intentionally  and  maliciously  drove  his  Plymouth  automobile 
in  the  City  of  Princeton  into  the  rear  of  an  automobile  parked 
on  Peru  Street,  in  which  one  Janes  J*  Boyland  was  then  and  there 
sitting*  The  Court  fixed  the  penalty  and  assessed  a  fine  of 
1100.00. 

The  ease  is  here  on  a  Writ  of  Error.  The  theory  of  the 
defendant  is  (1)  the  verdict  of  the  Jury  is  contrary  to  the  nan- 
if est  weight  of  the  evidence;  (2)  the  notion  of  the  defendant 
for  a  directed  verdict  should  have  been  sustained;  (3)  hearsay 
evidence  prejudiced  the  jury;  and  (4)  the  notion  of  defendant 
In  arrest  of  judgment  should  have  been  sustained. 
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There  were  only  three  witnesses  who  testified,  two  of 
then,  James  J.  Boyland  and  George  Hodge,  Sheriff  of  Bureau 
County,  for  the  People,  and  Harold  tf«  Kiddle,  defendant,  in 
hie  own  behalf.  The  People's  testimony  is  substantially  to  this 
effect: 

Janes  J.  Boyland,  on  Karch  26,  1956,  drove  his  car  free 
his  office  on  East  Peru  Street,  in  Princeton,  westerly  to  a 
■ail  box  near  the  Post  Office,  which  tsas  located  on  West  Peru 
Street,  to  sail  sons  letters*  Be  stepped  his  car,  put  it  out 

gear,  and  got  out  of  the  car,  which  was  along  side  the  sail 
box*  Be  had  just  reached  to  open  the  door  of  the  aail  box  when 
his  car  started  soving*  He  heard  the  roar  of  the  sotor  of  the 
defendant *s  car  parked  imediately  behind  his  car,  and  without 
sailing  his  letters  he  issaediately  got  back  in  his  own  car, 
but  not  in  the  driver's  seat  and  not  in  control  of  his  ear  un- 
til the  car  had  reached  a  point  about  3  ft*  fro©  a  building 
called  Brainard  building*  Upon  getting  the  autossobile  under  con- 
trol Eoyland  turned  down  the  alley  by  the  Brainard  building, 
narrowly  nissing  a  sesi truck,  and  turned  west  on  Peru  Street* 
He  then  turned  around  and  immediately  caste  back  to  the  scene*  He 
parked  on  the  south  side  of  Peru  Street,  walked  across  the  street 
to  the  aail  box  and  sailed  his  letters  and  then  went  hose.  Riddle's 
oar  was  not  there  when  he  ease  back*  He  reported  the  incident  to 
the  Sheriff  that  night,  and  the  State's  Attorney  the  next  aorning* 
Borland  testified  that  his  car  was  pushed  over  the  curbing  and 
while  it  was  being  pashsrt  the  car  ran  over  a  parking  sign  and 
the  right  front  fender  was  dented  thereby*  He  further  testified 
that  he  did  not  use  intoxicating  liquors  and  that,  although  ha 
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knew  Riddle,  he  never  at  any  tin*  spoke  to  Riddle*  lie  testi- 
fied that  immediately  before  his  ear  was  shoved  he  noticed  the 
defendant  sitting  in  his  car  ioaedietely  behind  htoj  and  neither 
party  said  anything  at  this  tiiae*  Sheriff  Hodge  testified  that 
he  knew  Riddle  and  that  Riddle  car.**  to  the  County  Jail  between 
9:00  and  10:00  p*a*  on  the  day  in  question,  and  said  that  he  had 

Boyland 's  car  at  or  near  Peru  and  $ain  Streets;  that  there 
no  damage  to  his  (Riddle*s)  car,  and  that  he  did  not  believe 
there  was  any  to  the  ether  fellow*  s* 

Defendant  Riddle  testified  that  he  knew  Boyland?  that  he 
saw  Boyland  come  out  of  his  office  about  9:00  p*m*»  and  as  he 
case  along  and  while  Riddle  was  changing  ears,  Boyland *s  car 
sideewiped  his*  —  he  was  hit  on  the  leg  by  Boyland*s  right  fender* 
He  (Riddle)  was  intending  to  mil  so@e  letters  to  his  wife  and 
put  the  letters  in  the  ail  box  oil  the  South  side  of  the  Post 
Office,  on  Peru  Street*  lie  says  that  as  he  was  driving  westerly 
on  Peru  Street,  he  saw  Boyland1 s  car  weave  back  and  forth,  sos©- 
timee  over  the  white  line,  sesastiiaes  in  the  lane  of  traffic*  When 
Riddle  got  to  the  sail  box  he  slowed  down  and  suddenly  Boyland *s 
car  hit  his  car  as  if  in  reverses  that  issjsdiately  Boyland  tore 
out  under  his  own  power,  tore  through  the  bushes,  over  the  curb 
and  tore  down  a  parking  sign;  that  Boyland  drove  his  car  30  to 
105  feet  before  he  est  control  of  it*  He  admitted  on  cross  exam- 
ination that  he  had  told  the  Sheriff  that  he  had  busped  his 
friend*s  (Boyland)  car*  He  testified  that  he  did  not  intention- 
ally hit  Boyland *b  car  or  act  with  any  ualicej  that  he  did  not 
push  that  car  any  of  the  96  feet;  and  that  his  rotor  was  not  run- 
ning after  the  one  bump.  He  admitted  that  he  had  had  trouble 
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with  Boyland  over  ttxi   injunction  since  1953«  He  testified  that 
Boyland *s  reputation  for  sobriety  is  bad,  but  upon  cross  e»min- 
ation  he  admitted  that  he  never  talked  to  anyone  about  it  and  that 
this  was  his  own  personal  opinion*  He  said  that  he  had  seen 
Borland  drinking;  that  he  did  not  know  what  Boyland  drank  but 
thought  it  might  be  whisky*  He  fart)  or  testified  that  that  night 
he  (Kiddle)  had  had  a  sandwich  and  a  glass  of  beer* 

although  the  defendant  has  assigned  four  errors,  he  has 
confined  his  argument  to  but  one,  and  that  my  be  suramarlsed  ass 
the  State  did  not  prove  defendant  guilty  beyond  a  reasonable 
doubt ,  by  reason  of  which  the  trial  court  erred  in  not  direct- 
ing a  verdict  of  not  guilty,  md  that  in  such  ease  it  becomes 
the  duty  of  this  Court  to  reverse  the  judgment  of  conviction* 

In  criminal  cases,  where  a  verdict  of  guilty  is  returned 
by  a  jury,  it  is  the  duty  of  the  Appellate  Court  to  carefully 
consider  the  evidence  and  reverse  the  jud^csent  If  the  evidence 
is  not  sufficient  to  remove  all  reasonable  doubt  of  the  de- 
fendants guilts  PEOPLE  v*  SCOTT  (1951)  407  111*  301* 

It  is  apparent  that  there  is  a  sharp  conflict  in  the  evi- 
dence and  that  there  are  at  least  two  versions  from  which  the 
jury  could  have  chosen,  one  of  which  could  support  a  verdict  of 
guilty*  In  order  to  justify  a  verdict  of  guilty,  the  jury 
necessarily  had  to  reject  the  defendant »s  testimony*  The  jury 
nay  reject  defendant's  story  if,  in  itself,  it  is  so  remarkable 
as  to  almost  seen  incredible  if  there  were  no  contradictory  evi- 
nce, PEOPLE  v.  pamifl  (1912)  254  111*  559,  or  if  the  story 
of  defendant  was  so  improbable  as  to  justify  its  being  disre- 
garded by  then,  or  if  it  was  contradicted  by  the  facts  and 
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circumstances  shown  in  the  record,  FffQHfS  v.  STRAUS*.   (1920} 
290  111*  259,  273,  or  If  defendant's  story  was  so  unreasonable 
as  to  be  Judged  improbable;  FfBUB  v*  MffiOBS  (1955)  412  HI* 
136#  143;  PSOFLS  v.  UHSE  (1941)  375  111.  499,  502. 

Upon  esas&nation  of  the  testimony  of  the  defendant  Kiddle, 
we  believe  it  unreasonable  that  Soyland  would  g&t  back  in  his 
car  and  without  ©ailing  his  letters  drive  his  car  and  "tear  out 
of  there*,  run  through  seas  shrubbery  and  knock  down  a  •So  Parle* 
in£»  sign*  It  is  clear  from  the  testimony  that  Boyland  and 
Riddle  had  had  seise  difficulties  in  the  past  and  that  Boyland 
avoided  a  quarrel  with  the  defendant  that  night  when  his  car  was 
first  biaaped  by  saying  nothing  and  going  about  his  business* 
l:iddle»s  testiaieny  about  Boyland* s  reputation  for  being  a  drink- 
ing nan  is  not  borne  out  by  the  evidence*  He  had  no  basis  for 
his  opinion  that  Boyland*s  general  reputation  for  sobriety  was 
bad*  wi  further  point  out  that,  at  one  point  in  his  tsstisaony  he 
stated  that  Boyland fs  car  had  hit  his  car,  as  if  in  reverse,  and 
then  at  another  point  admitting  that  he  had  told  the  Sheriff  that 
he  had  bumped  a  car  and  he  believed  that  it  was  his  friend 
Boylaad*s  car* 

The  Jaere  fact  that  the  evidence  is  conflicting  does  not 
furnish  any  basis  for  a  reversal,  nor  will  such  a  conflict  cause 
this  court  to  substitute  its  Judgment  for  that  of  the  jury  or 

trial  court t     flffOTft  Yitr  f11"^88-  supra* 

The  suf f icier cy  of  the  evidence  depends  solely  upon  the 
credibility  of  the  witnesses  and  the  weight  to  be  given  their 
testimony*  The  jury  saw  and  heard  the  witnesses  testify,  ob- 
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served  their  conduct  and  demeanor.  They  accepted  the  version  of 
the  incident  testified  to  by  the  cofsplaining  witness  Borland  and 
we  believe  this  evidence  supports  the  verdict  of  guilty. 
The  Judgiaent  of  the  trial  cowrt  will  be  affirsied# 

A  P  I  I   .  I  9  . 
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THE  PEOPLE  OP  THE  STATE  OP 
ILLINOIS, 

Defendant  in  Error. 

vs. 

B.  BARBER  and  J.  W.  BARBER, 

Plaint if £s  in  Error, 


&rit  of  error  to  the 
Cwmty  Court  of 
Woodford  County. 
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(SOW— P.J. 

This  is  an  appeal  to  review  a  judpwnt  of  conviction 
entered  on  a  jury  verdict  finding  defendants  guilty  for 
violation  of  section  37%  Division  I  of  the  Criminal  Code  (Sec. 
,  Div.   I.  Ch,   36,   111.  Rev.  Stat.   1955). 

Section  376  of  the  Criminal  Code  provides,  in  part,  as 
follows:  If  any  two  or  more  persons  shall  combine  for  the 
purpose  of  depriving  the  owner  or  possessor  of  property  of  its 

lawful  use  sod  management,   such  persons  so  offending  shall 

be  fined  not  exceeding  $500.00  or  confined  In  the  Cout.y  jail 
uot  exceeding  six  months. 
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The  Information  provided,  lit  part,  that  the  defendants  on 

February  15,  1955: 

1 did  willfully,  feloniously  and 

unlawfully  combine  for  the  purpose  of 


depriving  ana  Donald  Janes  Riling  of  the 
possession  of  a  1955  Ford  Station  -agon  from 
the  lawful  use  and  managaownt  of  said  motor 
vehicle,  in  that  the  defendants  did  then  and 
there  without  just  cause  or  provocation  take 
from  said  motor  vehicle  the  keys  thereof  and 
the  credentials  of  the  said  Donald  James 
Riling  and  deprived  the  said  Donald  James 
Riling  of  the  keys  to  the  said  motor  vehicle 
and  the  said  credentials,  and  arming  them- 
selves with  .  .3d  caliber  revolvers,  deny  to 
said  Donald  James  ailing  the  right  to  remove 
said  motor  vehicle  from  the  premises  in 
violation  of  Section     >£  Division  I  oZ 
the  Criminal  Code  of  the  State  of  Illinois* 
contrary  to  the  Statute,  in  such  case  made 
and  provided 

The  trial  court  at  the  instance  of  the  state  instructed  the 

jury  that  if  they  found  the  defendants  guilty  the  form  of  verdict 

was  to  be:   "We,  the  jury,  find  the  defendants  guilty  of 

Information,  and  fix  the  penalty 


The  verdict  returned  and  signed  by  the  jury  stated:    v  . 
the  jury,  find  the  defendants  iyillty  of  intimidation  by 
combination  in  manner  and  form  as  charged  in  the  information 
sod  fix  the  penalty  $200.00  fine    (Underscoring  ours.) 

The  section  of  the  Criminal  Code  under  which  this  case  Is 
prosecuted  defines  no  such  crime  as  "intimidation  by  com- 
bination.  Me  know  of  no  such  crime  as  intimidation  by 
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c cabinet ion."     The  court  erred  in  giving  the  above  instruction 
at  the  request  of  the  state.     The  law  requires  that  the  jury 
shall  be  instructed  only  concerning  the  criass  charged.     The 
giving  of  an  instruction  defining  a  different  offense  is  net 
cored  by  the  presence  of  an  accurate  one,  because  it  cannot  be 
shown  whether  the  Jury  followed  the  correct  or  the  erroneous 
instruction.     People  v.   Stanko,  402  III.  34  N.E.   2d,  | 

In  the  Illinois  Revised  Statutes,  1955,  State  Bar 
Association  Edition,  in  Division  X  o£  the  Cr.im.al  Code,  there 
v        is  the  word    'Intimidation"  in  capital  letters  in  the  center  of 
j\    the  colusso  fwecediag  sections  171  to  383,   inclusive,     The  word 

!  Intifflidatino^is  so  pif>**^«  *  f^m^^M^i^gg^^^f^i^^ 

.,       

not  constitute  any  part  of  the  critae  defined 
Wfi  I  in  section  37.  ,     The  word     intimidation  '  or  words  '  intimidation 
f\     by  eoobiaatien    do  not  appear  in  section  3  .one  377 


/ 


and  378  the  word  "intimidation :?  does  appear,  but  said  sections 
define  entirely  different  crimes  than  what  is  defined  under 
section  376.     Accordingly,   the  verdict  .CL.-d.Lng  defendants 
guilty  of  "intiraidatiou  by  coea'  Laatlon"  and  the  judgment 
entered  thereon  are  contrary  to  law  and  the  section  of  the 
statute  under  which  defendants  were  charged  and  tried.     The 
judgnent  of  conviction  oust  therefore  be  reversed. 

Since  the  judgment  of  conviction  must  be  reversed  for  the 
reasons  stated  we  have  no  occasion  to  pass  on  the  other 
assignments  of  error.     Accordingly,  the  judgment  of  conviction 
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Is  reversed  md  this  cause  r 
Judgprent  reversed  and 


*<3ad  for  &  new  trial. 
for  a  new  trial. 
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FRED  L.  CLAM,  a  ednor  by  FLORA  4    ^         _     „  > '• 

■ARK,  his  eiother  and  next  friend,  J  &|         I     fl       2  f?  2 


Plaintiff-Appellant, 
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ROCKFORD  mLOW  CAB  &  TRAHSFEB  CO.. 
a  corporation,  RALPH  CALVERT, 
JOSEPH  SCIAKS,  and  AIITHOUT  SCJAfO* 

defendants, 

RQCKFQRD  YELLOW  CAB  h  TUAMSFm  CO., 

a  corporation,  and  AHTHOHT  SCIAi--,, 


Circuit  Court, 
Winnebago  County. 


jL 


CROW,  J, 

A  suit  was  brought  by  Fred  L.  Clark,  a  minor,  by  Flora 
Clark,  his  oother  and  next  friend,  against  the  Rockford  bellow  Cab 
*  Transfer  Coopany,  a  corporation,  and  Anthony  Sciaae,  to  recover 
damages  for  personal  injuries  sustained  while  riding  as  a  passen- 
ger in  a  taxicab  of  the  Eockford  Yellow  Cab  i  Transfer  Company  by 
reason  of  a  collision  with  that  cab  and  an  automobile  driven  by 
Anthony  Sciarae.  A  similar  action  was  brought  by  Flora  Clark  for 
damages  resulting  from  personal  injury  while  riding  in  the  same 
taxicab,  at  the  same  tine,  against  the  seats  parties*  The  two  causes 
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consolidate  for  trial  and  the  jury  found  defendant  Koekford 
Yellow  Cab  ft  Transfer  Company  guilty  oa  the  dais  of  Flora  Clark 
and  assessed  dosages  at  #20,703.00,  and  found  Anthony  Scisne  not 
guilty;  as  to  the  clalsi  o^  Fred  L*  Clark,  a  lainor,  the  jury  found 
the  defendants,  Rockford  Yellow  Cab  etc*  Company  and  Anthony  Seiaae, 
not  guilty,  *hi&g&mt   *ss  entered  on  the  verdict  of  plaintiff  Flora 
Clark  for  $15,000*00,  a  remittitur  having  been  filed*  «?udgiaemts 
were  entered  on  the  other  several  verdicts*  Be  action  to  set 
aside  the  verdict  on  the  claim  of  Flora  Clark  was  filed*  However, 
actions  to  set  aside  the  other  respective  verdicts  and  for  a  new 
trial  were  denied  by  the  Circuit  Court  of  Winnebago  County  and  this 
appeal  results* 

Plaintiff fs  theory  of  the  case  is  that  he  was  denied 
fair  trial,  that  the  court  erred  in  the  exclusion  of  evidence, 
that  the  court  erred  in  subrdttin^  the  special  interrogatories 
the  Jury,  that  the  court  erred  in  refusing  to  give  to  the  jury 
proper  instructions  tendered  by  the  plaintiff,  that  the  court  err- 
ed in  giving  to  the  jury  improper  instructions  tendered  by  the  de- 
fendants, and  that  the  verdict,  special  findings,  and  judgment  are 
against  the  manifest  weight  of  the  evidence* 

Eleven  acts  of  negligence  were  charred  in  the  coo- 
plaint  of  Fred  1*  Clark  against  the  Rockford  "fellow  Cab  etc*  Com- 
pany, and  ten  acts  of  negligence  charged  against  the  defendant 
Sciase*  It  appears  frou  the  evidence  that  the  Rockford  Yellow 
Cab  etc*  Company  was  engaged  in  the  operation  of  a  fleet  of  taxi- 
cabs  for  the  transportation  of  passengers  for  hire  in  Rockford, 
Illinois;  that  Halph  Calvert  was  employed  as  a  driver  by  it;  that 
on  December  24,  1950  while  driving  a  taxicab,  owned  by  the  Eock- 
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ford  Yellow  cab  etc,  CosKpany,  in  a  northerly  direction  along 
South  ftain  Street  and  approaching  the  intersection  with  Morgan 
Street,  he  had  a  collision  with  a  car  driven  by  Anthony  Seiaae, 
who  waa  proceeding  in  a  westerly  direction  along  &ar%m  Street, 
and  approaching  an  intersection  with  So^.rth  MM  Street.  Fred  L, 
Clark,  then  12  years  of  age,  waa  riding  as  a  passenger  for  hire 
in  the  taxi  cab,  aecocjpanied  by  his  mother,  Flora  Clark,  his 
brother,  Floyd  Rayraend  Clark,  and  a  sister,  Sharon  Clark*  all 
passengers  in  the  fcaxicab  proceeding  to  their  hosse  at  716  Soul 
Bain  Street,  Eockford,  Illinois*  Plaintiff  Fred  l*  Clark,  a  »dn- 
or*  alleges  that  as  a  direct  and  proximte  result  of  the  coll 
between  the  ear  operated  by  the  Cab  Company  and  the  Chevrolet  auto* 
ssbila  driven  by  Sciane*  plaintiff  Clark  was  thrown  into  and 
against  parts  of  the  taxieab  and  sustained  injuries  to  his  head 
and  body* 

Two  of  the  charges  of  negligence  against  the  Eockford 
Yellow  Cab  etc.  Co*,  denoiainated  (h)   and  { j),  respectively,  were: 

ailed  to  obey  the  traffic  control  device  at  the  intersection* 
and  "Drove  the  taxicab  through  a  red  or  stop  light  at  the  inter- 
sect ion  »•  The  evidence  further  discloses  that  there  were  traffic 
esatrol  lights  at  the  intersection  Qf  South  .^ain  Street  with  Mor- 
gan Street;  that  the  light  at  the  Southeast  comer  of  the  inter- 
section was  not  in  operation,  being  in  the  process  of  repair,  but 
the  other  lights  were  in  operation* 

Anthony  Sciaae,  one  of  the  defendants,  was  called  and 
sm lined  as  an  adverse  witness  at  the  instance  of  the  plaintiff* 
He  testified  that  he  was  driving  his  Chevrolet  automobile  along 
Kergen  Street  and  approaching  its  intersection  with  South  Main 
Street*  As  he  approached  it,  he  was  traveling  at  the  sane  rate 
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that  he  had  bean  traveling*  He  observed  the  taxicab  driver, 
Ealph  Calvert.  It  was  5  to  7  feet  south  or  the  building  line. 
After  he  realised  that  the  driver  of  the  taxicab  waan»t  fttag  to 
stop  he  applied  his  brakes*  He  didn't  blow  his  horn*  flash  his 
lights  or  anything.  He  figured  that  the  taxicab  was  going  to 
stop.  The  brakes  en  his  automobile  were  in  §Mi  KSmilUfsH) 

.adliehts  were  in  operation*  He  observed  the  traffic  control  de- 
vice at  the  northeast  corner  of  the  intersection  and  it  showed  a 
green  light.  At  that  Mm)  he  saw  the  cab  approac 
left*  The  light  was  still  §jtwm  in  front  g$  Mb  as  he  entered 
the  intersection*  Tfee  cab  proceeded  to  cross  the  intersect;-. 
through  the  red  LAjftEft*  which  was  at  the  northwest  corner*  9m 
front  oX  his  car  struck  the  right  rear  fender  of  the  cab  *m 
left  rear  f ender  of  the  cab  struck  the  left  front  wheel  of  a 
ird  vehicle  which  happened  to  be  in  the  intersection* 

The  defendant  Roekford  fallow  Cab  etc*  Co*  rawed 
strike  all  of  this  taatlrjon/  and  the  trial  court  struck  it, 
insofar  as  it  applied  to  the  defendant  ftockford  Yellow  Gab  etc. 
Soapany*  Voder  the  factual  situation  we  believe  his  {Scias*e| 
teetlsxmy  was  adMseihle  against  the  defendant  Roekford  Tallow 
Cab  etc*  Co.  and  the  Court.  ®rred  in  this  respect.  SSMaRBfl  v. 
M&RTIIf.  2  111.  App*  2d  34* 

Ralph  Calvert 0  driver  for  the  Roekford  fellow  Cab  etc* 
Co.,  was  an  extra  driver.  He  abated  he  entered  the  street  inter- 
section without  looking  -  he  dJd  not  see  any  red  light  as  ha 
approached  the  intersection;  He  saw  a  car  approaching  frora  the 
rlgfrt,  but  he  continued  to  drive  in  a  straight  line  at  20  nup.h. 
after  he  saw  the  car  to  his  right.  He  states  that  there  was  a 
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traffic  light  turned  red  on  the  northeast  corner,  but  he  did  not 
see  it  because  his  head  was  turned  to  the  right  on  account  of  his 
watching  Mrs.  Clark,  a  passenger  in  his  cab,  and  trying;  to  settle 
her  down. 

The  jury»s  verdict  awarding  damages  to  Flora  Clark, 
rather  of  Fred  L.  Clark,  as  against  the  Rockford  Yellow  Cab  etc. 
Co,,  conclusively  shows  negligence  on  the  part  of  the  Rockford 
Yellow  Cab  etc*  Co.  Fred  L,  Clark,  a  Minor,  charged  the  same  act 
of  negligence  in  his  complaint  against  the  Eockford  Yellow  Cab  etc. 
Co,  as  did  his  mother.  Counsel  for  appellee  Eockford  Yellow  Cafc 
etc,  Co,  in  their  Brief,  apparently  trying  to  explain  the  incon- 
sistency of  the  jury^s  finding  in  this  regard,  say,  "The  aystery 
concerning  the  injuries  allegedly  sustained  the  plaintiff,  Fred 
L.  Clark,  at  the  time  of  the  happening  of  this  accident,  we  sub- 
mit, was  a  good  and  sufficient  reason  for  the  jury  to  have  arriv- 
ed at  a  verdict  of  not  guilty.  We  submit  that  no  complaint  was 
psade  by  Fred  L,  Clark  at  the  scene  of  the  accident,  Fred  L,  Clark 
wholly  failed  to  sustain  the  burden  of  proof  incumbent  on  any 
plaintiff.  Any  bump  which  he  my  have  had  on  his  head  when  he  en- 
tered the  office  of  Dr.  Boberts  on  December  2#th  should  have  bee© 
shown  to  have  been  the  result  of  this  accident.  He  wholly  failed 
to  reveal  to  the  jury  how  he  may  have  received  a  butip  on  his  head 
as  a  result  of  this  accident.  He  didn*t  hit  his  mother  and  he 
didn't  tell  the  jury  what  he  did  hit  with  his  head.  He  got  up 
and  walked  horse.  He  was  merely  thrown  sideways  against  people. 
So  far  as  the  proof  is  concerned,  there  is  a  complete  lack  of  any 
explanation  for  his  having  sustained  any  in juries." 

We  find  no  merit  in  this  argument .  There  is  positive 
testimony  of  Fred  L.  Clark  that  immediately  after  the  accident  he 
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went  home  with  his  brother  and  slater;  that  he  had  a  bruise  on  his 
head;  that  he  had  pain  after  the  accident  and  before  he  entered 
Dr.  Ko  text's  office  the  next  day.  He  had  pain  from  the  bunp  on  his 
head  and  in  his  back  and  left  side;  that  he  had  nose  bleeds  at  the 
time  he  was  treated  by  Br.  Roberts*  and  the  last  nose  bleed  he  had 
was  about  two  months  ago;  the  hump  on  his  head  was  on  the  left  side 
about  two  or  three  inches  above  the  top  of  the  ear?  the  cab  went 
across  the  street  northwest  when  the  back  end  was  hit  on  the  right 
side,  arid  he  was  thrown  sideways  toward  the  left  side. 

Dr.  Eric  G.  Roberts,  a  duly  licensed  physician  and 
surgeon,  testified  that  he  had  beers  acquainted  with  Flora  Clark  and 
Fred  L.  Clark  tor  approximately  11  years;  that  he  maa  an  examina- 
tion of  Fred  the  day  after  the  accident;  that  Fred  complained  of 
pain  on  his  left  side,  pain  in  the  back  aiainly  on  the  left,  headache 
and  dizziness.  Ha  found  a  contusion  over  the  left  side  of  his  skull 
and  a  contusion  over  the  back  in  the  area  of  the  upper  lumbar  verte- 
bra and  the  lower  dorsal  vertebra;  that  he  sent  Fred  to  the  hospital 
on  December  23,  1950  to  have  X~£Laya  taken;  and  that  he  had  a  moder- 
ate aiaount  of  cerebral  concussion,  but  there  were  no  fractures, 
custojivary  charges  for  his  -medical  services  were  #65«00. 

We  have  read  carefully  the  evidence  produced  on  the 
trial  and  we  believe  the  jury's  findirig  and  the  judgosnt  thereon,  as 
to  the  clair,  of  Fred  L.  Clark  against  the  Rockford  Yellow  Cab  and 
Transfer  Company,  is  against  the  ruuUfest  weight  of  the  evidence 
and  that  it  must  be  reversed  and  I  HuiMI'  "f'fl  for  a  new  trial  as  to  the 
defendant  Eockford  Yellow  Cab  and  Transfer  Company. 

The  defendant  Sciane  requested  the  Court  to  subait  the 
following  special  interrogatories  to  the  Jury: 
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"Does  the  jury  find  froia  a  preponderance  of  the 
evidence  that  the  defendant  Anthony  Sciaoe  was 
guilty  of  one  or  sore  acts  or  emissions  charged 
against  bin,  and  that  said  acts  or  oa&ssions,  if 
any,  constituted  negligence  as  defined  in  the 
instructions  of  the  court?- 

•Does  the  jury  find  that  the  negligence,  if  a; 
of  the  defendant  Anthony  Seiasae  proximately 
caused  or  proximately  contributed  to  cause"  the 
occurrence  in  question?1* 

Counsel  for  pyUtMfeftfSF  Fred  t*  Clark  i?*ade  objection  but 
the  Court-  overruled  the  c->  teeti     i  submitted  to  the  jury  the  two 
questions.  The  jury  answered  each  question  -  ""<>•, 

We  believe  the  ruling  of  the  Trial  Judge  was  correct • 
The  interrogatories  wer&  prosper  in  fera  and  substance*  An  instruc- 
tion was  gives  th©  Jury  setting  forth  the  negligence  charged.  Where 
an  ultimate  fact  which  would  control  a  general  verdict  is  tc  be 
determined  by  the  jury,  it  is  error  to  refuse  to  subiait,  when  re- 
quested so  to  do,  a  sp. .    interrogatory,  the  answer  to  which 
would  determine  the  jury's  finding  as  to  that  fact.  !iflpfff|ffri  v« 
STOSg  (1943)  )fc  111.  343,  IMl  «'G:;U5  y»  FHIU.1PS  (1953)  349  111. 

•«  393  (Abst.  Gpin.)  110  ,  .  -  2nd  75$.  Appellant  cites  no  author- 
ity in  behalf  of  his  contrition  that  the  special  Las 

.old  not  have  been  submitted. 

On  this  appeal  plaintiff  alleges  error  in  the  refusal 
of  the  Trial  Court  to  give  plaintiff's  tendered  instructions  :ios. 
2,  5,  and  6,  and  further  alleges  error  of  the  trial  court  in  giving 
defendant  Rockford  Yellow  Cab's  instructions  Aoa,   2,  13,  14,  I 
17,  IS  and  21,  but  again,  and  we  say,  significantly,  plaintiff  has 
cited  no  authority  tc  sustain  his  peflitilcn  except  with  regard  to 
defendant  ociaras's  instruction  ;Jo.  2.  Hie  contentions  consist  only 
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of  words  and  no  authorities.  It  is  not  the  duty  of  the  reviewing 
court  to  search  for  errors  or  enter  upon  an  independent  investi- 
gation on  the  court's  own  notion  in  order  to  find  ssaterial  or 
authority  upon  which  to  base  a  judgnent  of  reversal  ♦  FgOFLE  v« 
FOSXEE  (1919)  2$$   111.  3?1.   As  to  defendant  Sciane's  instruc- 
tion So,  2,  we  believe  that  the  ruling  of  the  Trial  Court  on  this 
instruction  was  correct.  An  instruction  relative  to  the  plead: 
is  proper* 

A  content ion  i  i  .:iade  'ay  appellant  that  th©  ruling  of 
the  Trial  Court  striking  the  testiisony  of  Flora  Clark  to  the 
feet  that  fr^d  L,  Clark  appeared  to  be  in  pain  after  th©  accident, 
is  reversible  error,  -Jo  rei".,  •,  ,a  is  rsads  to  the  abstract  where 
such  rulia£  *^d  testimony  nay  be  found*  Appellant  has  failed  to 
comply  with  Eule  7  of  the   Uniforms  Appellate  Court  Rules,  effec- 
tive January  1,  195<>,  in  this  respect,  and  under  these  cireuB- 
stances  we  will  not  eonsiwor  such  alleged  errors  in  exclusion  of 
evid«ac«,  GQAi,  CE3SK  DE&1KA&S  &  LSVES  DIST.  v.  SA-'lITARf  DloZ  of 
•  >CACG  (1929)  254  1X1,  &PJ>.   239,  305;  SUBi:SU*a  v*  WLmWKmWM 
.^.iSm^lD^&u   fi.  CO.  (1920)  216  111.  App*  1,  %%   A|«PJS  v.  SUPERIOR 
flJH  CO.  U918)  208  111.  App.  6?. 

The  judgraent  finding:  the  issues  in  favor  of  the  de- 
fendant, Anthony  Sciaise,  on  th©  complaint  of  Fred  L.  Clark,  a 
ulnar,  will  be  affirmed.  The  judgment  finding  the  issues  in 
favor  of  the  defendant,  Rockford  /allow  Cab  and  Transfer  Company, 
on  the  complaint  of  Fred  L.  Clark  will  be  reversed  and  rescinded 
for  a  new  trial. 


J^lrt^  Tfb.CwuOsvuvo 


AFFIIu'iED  -  as  to  Anthony  Sc5 


REVERSED  -  as  to  Rockford  Yellow  Cab  h.  Transfer 

Company. 


ft 
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BARTHOLOMEW  H.   FINN,    IRENE  FINN. 
HOWARD  E.   FINN,   EARL  R.    FINN, 
PATRICIA  N.   FINN  and  MADELINE 
H.  CKLDS. 


Appellees , 


v. 


14    1^501 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY. 


THE  RETIREMENT  BOARD  OF  THE 
POLICEMEN'S  ANNUITY  AND  BENEFIT 
FUND  OF  CHICAGO,  and  EDMUND  T. 
LENTZ,  Executor  of  the  last- 
Will  of  ANNA  FINN,  Deceased, 

Defendants, 

Appeal  Of  EDMUND  T.  LENTZ, 
Executor  of  the  Last  Will  of 

ANNA  FINN,  Deceased, 

Appellant • 

MR.  PRESIDING  JUSTICE  ROBSON  DELIVERED  THE 
OPINION  OF  THE  COURT.  ~ 

This  was  a  complaint  for  declaratory  judgment  to 
construe  a  provision  of  the  act  governing  the  Policemen's 
Annuity  and  Benefit  Fund  of  Chicago  pertaining  to  a  refund 
due  upon  the  death  of  the  widow  of  a  policeman.  The  trial 
court  overruled  the  motion  of  defendant  Edmund  T.  Lentz, 
executor  under  the  last  will  and  testament  of  Anna  Finn, 
deceased,  to  strike  the  complaint.  He  elected  to  stand 
on  his  motion  to  strike  and  the  court  entered  judgment. 
The  issue  is  one  of  law  only.  It  involves  the  interpreta- 
tion of  Section  39(e)  of  the  Act  governing  the  Policemen's 
Annuity  and  Benefit  Fund  of  Chicago  which  reads  as  follows: 

«hai\*£A^nd*lf  ,there  be  no  such  children  such  amount 
fvS,ibe  rffueded  ^d  Paid  to  the  administrator  or 
executor  of  the  estate  of  such  deceased  policeman; 
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Sidlft-h»r?^e  "°  admlnistrator  or  executor  as  afore- 

Defendant  contends  that  the  Act  properly  construed 
provides  that  the  heirs-at-law '  of  the  policeman  are 
determined  as  of  the  date  of  his  death  and  not  at  the  date 
of  death  of  his  surviving  widow. 

The  essential  facts  set  forth  in  the  complaint  are 
that  Francis  J.  Finn,  a  member  of  the  police  force,  died 
on  July  21,  19*.  He  had  contributed  to  the  Policemen's 
Annuity  and  Benefit  Fund  of  Chicago  the  sum  of  «»f,092.1»f. 
He  died  intestate,  leaving  him  surviving  as  of  the  date  of 
his  death,  his  widow  Anna  Finn,  Bartholomew  H.  and  Howard 
E.  Finn,  brothers,  and  Madeline  H.  Childs,  a  niece.  His 
widow  died  on  July  k,   i9R?|  leaving  a  last  will  and  testament, 
which  was  admitted  to  probate  in  the  Probate  Court  of  Cook 
County.  Defendant  is  the  executor  under  the  will.  After 
the  death  of  Francis  J.  Finn,  his  widow  received  payments 
from  the  Annuity  and  Benefit  Fund  of  Chicago  in  the  total 
amount  of  $1,380.86.  A  balance  of  $2,711.28  remained  in 
the  fund.  No  executor  or  administrator  was  ever  appointed 
for  the  estate  of  Francis  j,  Finn. 

The  same  factual  situation  was  presented  to  this 
court  in  fe  rebate  of  Weldaa,  337  111.  App.  270.  (Leave 
to  appeal  was  denied  3«H  HI.  App.  xiii.)  The  decision  is 
determinative  of  the  issue  before  us.  In  that  case  the 


-3- 

court  construed  Section  39(e)  of  the  Municipal  Employees* 
Annuity  and  Benefit  Fund  Act  (111.  Rev.  Stat.  191*5,  chap. 
2V,  par.  1082).  There  the  language  to  be  interpreted 
was  the  same  as  that  which  we  have  emphasized  in 
Section  39(e)  of  the  case  before  us.  The  court  held  on 
page  27ht 

**   "^requirement  under  the  Act  that  the  refund  be 
paid  to  the  administrator  or  executor  means  that  the 
refund  is  the  property  of  the  employee  that  shall 
pass  as  testate  or  intestate  property  upon  his  death, 
the  same  as  any  other  property  belonging  to  him,  and 
the  further  provision  of  the  Act  that  in  the  absence 
of  an  administrator  or  executor,  the  balance,  after 
burial  expenses,  shall  be  paid  to  the  employee's  heirs 
•according  to  the  law  pertaining  to  the  estates  of 
deceased  persons'  emphasizes  this  meaning.  The  fact 
tnat  Redmond  Weldon's  widow  was  the  beneficiary  of  his 
pension  payments  in  no  way  deprived  her  of  her  rights 
as  his  heir-at-law,  and  there  are  no  words  in  the 
pension  statute  which  repeal  or  endeavor  to  repeal 
the  statute  of  descent." 

The  court  in  that  case  concluded  that  the  fund  vested  in  the 
heirs  of  the  employee  as  of  the  date  of  his  death.  In  the 
instant  case,  therefore,  the  fund  was  vested  in  Anna  Finn, 
widow  of  Francis  J.  Finn,  the  policeman,  as  of  the  date  of 
his  death.  Defendant,  as  the  executor  under  the  last  will 
and  testament  of  Anna  Finn,  deceased,  is  entitled  to  the 
balance  remaining  in  the  fund  on  the  date  of  her  death.  The 
trial  court  erred  in  overruling  defendant's  motion  to  strike 
the  complaint.  The  order  of  the  trial  court  is  reversed 
and  the  cause  remanded  with  directions  to  sustain  the 
defendant's  motion. 

Order  reversed  and  cause 
remanded  with  directions. 

Schwartz  and  McCormick,  JJ.,  concur,, 
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DAVID  A.  STICKELBER, 

Appellant, 


LYRIC   OPERA  OF  CHICAGO,    a 
corporation,   formerly  Opera 
Theatre  Association,   a 
corporation, 

Appellee. 


14    I. 

APPEAL  FROM 
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MUNICIPAL  COURT 


OF  OAK  PARK 


MR.  PRESIDING  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 

COURT. 
Plaintiff  confessed  Judgment  against  the  defendant 
Lyric  Opera  of  Chicago,  upon  a  note  In  the  sum  of  $9,600 
executed  by  the  Lyric  Theatre  of  Chicago,  an  Illinois  cor- 
poration. The  court  upon  motion  of  defendant  set  aside  the 
Judgment.  Plaintiff  appeals. 

The  sole  question  presented  for  decision  Is  whether 
or  not  a  Judgment  may  be  confessed  against  a  corporation 
other  than  the  one  which  executed  the  warrant  of  attorney. 
The  facts  essential  to  our  decision  are  that  the  Lyric 
Theatre  of  Chicago  was  dissolved  by  order  of  the  Superior 
Court  of  Cook  County  in  June  of  1956.  The  assets  of  the 
Lyric  Theatre  were  transferred  to  defendant.   It  assumed 
all  the  debts  and  obligations  of  the  Lyric  Theatre. 


-2- 


Plalntiff  argues  that  because  the  defendant 
received  all  the  assets  and  assumed  the  debts  of  the  Lyric 
Theatre  he  should  be  entitled  to  have  his  Judgment  entered 
against  defendant.   The  law  of  Illinois  is  that  a  power  to 
confess  judgment  must  be  clearly  given  and  strictly  pursued 
and  a  departure  from  the  authority  conferred  will  render 
the  Judgment  void.   Chase  v.  Dana,  44  111.  262;  Whitney  v. 
Bohlen,  157  111.  571;  Keen  v.  Bump.  286  111.  11;  Wells  v. 
Durst  Chevrolet  Co.,  3^1  111.  108;  Liberty  National  garite  v. 
Vance,  3  111.  App.  2d  1. 

In  the  instant  case  the  power  of  attorney  was 
executed  by  the  Lyric  Theatre  which  was  a  separate  and 
distinct  entity  from  defendant.   The  court  had  no  power  to 
depart  from  the  authority  conferred  by  the  power  of  attorney 
in  entering  Judgment  against  defendant.   It  was  therefore 
void  and  there  was  no  alternative  but  to  set  it  aside.   The 
order  of  the  trial  court  is  affirmed. 

JUDGMENT  AFFIRMED. 

Schwartz  and  McCormlck,  JJ. ,  concur. 
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OPAL  I.  BRADSHAW,  Administratrix  of   ) 

Decea^edf  °f  HUgh  *'  Bradshaw'  APPEAL  FROM 


Appellee, 
v. 

PHILIP  P.  SAPORITO, 

Appellant, 


MUNICIPAL  COURT 
OF  CHICAGO 


MR.  PRESIDING 

A JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 
On  November  5,  195*,  Opal  I.  Bradshaw,  Adminis- 
tratrix of  the  Estate  of  Hugh  H.  Bradshaw,  deceased,  procured 
a  Judgment  by  confession  in  the  amount  of  $5,889.38  against 
Philip  P.  Saporito.   The  Judgment  is  based  on  two  notes 
containing  warrants  of  attorney  signed  by  the  defendant  and 
payable  to  Hugh  H.  Bradshaw,  one  dated  February  27,  19 51, 
for  $3,000  and  the  other  dated  July  13,  1951,  for  $2,000. 
Interest  and  attorney's  fees  were  Included  in  the  Judgment. 
On  a  motion  of  the  defendant  the  court  on  December  2,  1954, 
ordered  that  the  Judgment  be  opened,  that  leave  be  given 
to  the  defendant  to  appear  and  defend,  that  the  supporting 
affidavit  stand  as  a  defense  and  that  the  Judgment  stand 
as  security.   The  defendant  made  a  Jury  demand.  Plaintiff 
filed  a  motion  for  a  summary  Judgment  on  the  ground  that 
the  defenses  asserted  were  insufficient  In  law.  The  defendant 
also  filed  an  amendment  to  his  defense  and  a  motion  for  a 
summary  Judgment  on  the  ground  that  plaintiff's  claim  was 
unfounded  In  law  and  for  other  reasons.  On  January  25,  1956, 
the  court  sustained  plaintiff's  motion  for  a  summary  Judgment 


• 
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and  confirmed  the  Judgment  theretofore  entered.  There  was 
no  appeal  from  this  Judgment.  On  September  27,  1956,  the 
defendant  filed  a  petition  under  Section  72  of  the  Civil 
Practice  Act,  praying  that  the  Judgment  be  opened,  that  he 
be  permitted  to  Introduce  the  testimony  of  a  certain  witness, 
that  the  plaintiff  be  permitted  to  Introduce  contravening 
evidence,  that  the  matter  be  submitted  to  a  Jury  and  that 
Judgment  be  entered  on  the  verdict.  The  plaintiff  filed  an 
affidavit  by  one  of  her  attorneys  outlining  the  proceedings 
theretofore  had.   The  court  denied  the  prayer  of  defendant's 
petition  and  he  appealed. 

The  summary  Judgment  confirming  the  preceding  Judg- 
ment was  entered  on  January  25,  1956.   There  was  no  appeal. 
The  petition  for  relief  under  Section  ?2  of  the  Civil  Practice 
Act,  filed  on  September  27,  1956,  is  based  upon  an  allegation 
that  the  defendant  had  located  a  witness  to  an  account  stated 
between  defendant  and  plaintiff tfl  intestate,  whose  whereabouts 
were  unknown  to  him  at  the  time  of  the  hearing  on  the  motion 
for  a  summary  Judgment.   The  summary  Judgment  from  which 
relief  is  sought  was  entered  upon  findings  that  the  defendant's 
pleadings  were  insufficient  to  state  a  defense  to  the  cause 
of  action.   At  the  time  of  the  hearing  on  the  motion  for  a 
summary  Judgment  the  defendant  knew  of  the  witness  and  of  her 
knowledge  of  the  case  about  which  she  could  testify.   The 
record  does  not  indicate  that  the  defendant  sought  a 
postponement  of  the  hearing  of  the  motion  for  a  summary 
Judgment  in  order  to  search  for  and  procure  the  presence  of 
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the  witness.  As  defendant  did  not  appeal  from  the  summary 

Judgment  he  Is  not  In  a  position  to  level  an  attack  against 
it.   In  entering  the  summary  judgment  the  court  did  not 
hear  any  testimony.   It  considered  only  the  pleadings,  the 
affidavits  and  the  arguments  of  counsel.   In  Taylor  v.  Wright, 
4-00  111.  179,  the  court  said  (18*0:   "A  bill  of  review  cannot 
be  made  to  function  as  an  appeal  or  writ  of  error."   It  is 
interesting  to  note  that  no  affidavit  by  the  witness,  setting 
out  what  her  testimony  would  be,  was  presented  to  the  court. 
We  are  of  the  opinion  that  the  court  was  right  in  denying 
plaintiff's  petition. 

Therefore  the  order  of  the  Municipal  Court  of 
Chicago  entered  October  15,  1956,  is  affirmed. 

ORDER  AFFIRMED 


FRIEND,  J.,  Concurs 
BRYANT,  J,  Took  no  part 
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THE  PEOPLE  OF  THE  STATE  OP  ILLINOIS, 

ex  rel.   ALDA  E.  KOHOUT  and  THE 

TEXAS  COMPANY,  a  Delaware  Corporation, 

Petitioners, 
On  Appeal  of  ALDA  E.  KOHOUT, 

Appellant, 
v. 

VILLAGE  OF  NORTH  RIVERSIDE,  a  Munic- 
ipal Corporation,  et  al., 

Defendants-Appellees. 


14    I.A^50S 


APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY. 


JUDGE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 
Alda  E.  Kohout,  as  owner  of  property  located  on 
the  southeast  corner  of  Cermak  Road  and  14th  Avenue  in  the 
Village  of  North  Riverside,  Illinois,  and  The  Texas  Company, 
a  Delware  corporation,  as  lessee  of  the  property,  sought  by 
mandamus  to  compel  the  board  of  trustees  of  the  village  to 
issue  a  permit  for  the  construction  of  a  gasoline  service 
station  and  driveways  over  the  curb  and  sidewalk  of  the 
property.  A  motion  to  strike  and  dismiss  the  petition  on  the 
ground  that  it  was  insufficient  in  law  was  overruled,  and 
defendants  answered.  Plaintiffs  filed  a  reply,  trial  was  had 
before  the  court  without  a  Jury,  and  pursuant  to  hearing, 
at  which  no  witnesses  were  called  by  defendants,  the  applica- 
tion for  a  writ  of  mandamus  was  denied.  Alda  Kohout  appeals. 

The  essential  facts  disclose  that  on  February  8, 
1956  The  Texas  Company,  lessee  of  Alda  E.  Kohout,  the  owner 
of  the  property,  submitted  to  the  president  and  the  board  of 
trustees  of  the  village  an  application  for  a  permit  to  construct 
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a  gasoline  station  and  driveways  thereto  on  the  corner  of 
the  property.  Complete  plans  and  specifications,  in  accordance 
with  the  Municipal  Code  (article  XII,  section  15-1220)  were 
filed  with  the  application.  No  objection  was  made  ^y   the 
hoard  of  trustees  then  or  at  any  other  time  to  the  applica- 
tion, plans  or  specifications,  and  no  defects  or  deficiencies 
therein  were  ever  pointed  out  by  the  board.  A  permit  was 
obtained  by  The  Texas  Company  on  January  26,  1956  from  the 
State  division  of  fire  prevention,  department  of  public  safety, 
for  the  installation  of  various  gasoline,  fuel-oil  and  waste- 
oil  storage, tanks  and  pump  islands  on  the  property.  On 
February  27,  1956  the  State  bureau  of  traffic  of  the  division 
of  highways  issued  to  The  Texas  Company  a  permit  for  the  con- 
struction of  two  thirty-five  foot  wide  driveways  from  the 
property  to  Cermak  Road,  a  State  highway.   The  property  is 
located  in  an  area  zoned  for  commercial  purposes.  Including 
gasoline  stations.  There  are  no  schools,  churches  or  homes 
on  Cermak  Road  in  the  village;  there  are  stores,  two  apartment 
buildings  are  being  constructed  ten  blocks  from  the  property 
in  question,  a  large  International  Harvester  Company  warehouse 
is  on  the  north  side  of  Cermak  Road  directly  across  from 
the  property  here  in  question,  four  gasoline  service  stations 
are  already  located  on  Cermak  Road  in  the  village,  and  a 
fifth  is  under  construction.  A  fenced-in  golf  course  and  .a 
forest  preserve  are  located  about  a  mile  from  the  property. 

The  board  of  trustees  of  the  village  held  the 
corporation* s  permit  application  for  over  two  months;  finally, 
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on  April  12,  i956(  lt  aeolde4  not  fc  ^  ^  ^^  ^ 

result  of  three  votes  for  Issuanoe.  three  votes  against, 
and  the  president  abstaining.  Neither  at  the  meeting  of 
April  12,  1956  nor  m  the  notloe  of  April  19.  1956  sent  by 
the  board  of  trustees  to  the  property  owner  was  any  reason 
given  for  the  denial  of  the  permit.  The  only  information 
ever  made  available  with  referenoe  to  the  denial  of  the 
permit  was  oontalned  in  a  letter  of  April  19,  1956,  written 
by  J.  Slezsk.Jr.,  the  village  olerk,  addressed  to  Kohout 
Brothers,  and  reading  as  follows:  "Relative  to  your 
applioatlon  for  a  permit  to  oonstruot  a  gasoline  station  at 
9050  W.  Cermai  Road,  North  Riverside,  Illinois.  Aooordlng 
to  disoussion  and  legal  opinion  made  at  a  Village  Board 
meeting  held  April  12,  1956,  the  Village  Board  has  the  right 
to  grant  or  deny  permit  applioatlons  for  driveways  over  side- 
ways, which  is  part  and  paroel  of  the  permit  applioatlon 
submitted  by  you.  As  a  result,  a  motion  for  issusnoe  of  suoh 
permit  failed  to  pass." 

Subsequently,  on  May  18,  1956,  plaintiffs  filed 
their  petition  for  writ  of  mandamus,  and  on  June  20,  1956 
an  order  was  entered  overruling  the  motion  to  dismiss  the 
petition.  Thereat ter  the  village  and  members  of  the  board  of 
trustees  answered  the  petition,  to  whioh  plaintiffs  filed  a 
reply.  A  notice  to  admit  facts,  in  accordance  with  rule  18 
(1)  of  the  Supreme  Court  (111.  Rev.  Stat.  1955,  ch.  110,  sec. 
101.18  (1))  was  served  July  5,  1956  on  the  attorney  for  the 
defendants,  who  disregarded  the  notice.  The  trial  court 
was  of  the  opinion  that  such  a  notice  did  not  apply  to  matters 
denied  in  the  answer. 
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Plaintiffs  contend  that  they  complied  in  all 
respects  with  the  ordinance  of  the  village  concerning  build- 
ing- permits  and  gasoline  service  stations,  that  the  action 
of  the  board  in  refusing  to  point  out  any  objections  to 
the  application  for  a  permit,  and  in  refusing  to  Issue  one 
for  the  construction  of  a  service  station  in  an  area  admitted- 
ly zoned  for  commercial  purposes,  was  arbitrary,  capricious 
and  unreasonable;  and  that  the  action  of  the  president  of 
the  board  In  refusing  to  vote  upon  the  application  was  an 
arbitrary  and  unreasonable  violation  of  his  duty. 

Defendants,  on  the  other  hand,  have  consistently 
taken  the  position  that  they  may,  in  their  absolute  discretion, 
with  or  without  a  reason,  issue  or  refuse  to  issue  a  building 
permit  for  a  gasoline  service  station.   They  have  never  raised 
any  objection  to  or  pointed  -out  any  defects  in  the  applica- 
tions, plans  or  specifications  filed.  They  also  refused,  at 
the  meeting  at  which  the  permit  was  denied,  in  the  notice  of 
denial,  and  at  all  other  times,  to  assign  any  reason  for  the 
denial.   Their  only  attempt  to  explain  the  denial  occurred 
on  trial,  when  they  were  called  as  adverse  witnesses;  at 
that  time  they  made  vague  references  to  heavy  pedestrian  and 
vehicular  traffic  at  the  site  of  the  driveways  which,  so 
they  asserted,  constituted  safety  hazards. 

There  is  no  contention  that  the  ordinances  of  the 
village  relating  to  service-station  permits  are  Invalid.  In 
the  circumstances  the  question  arises  whether  the  officers 
of  a  municipal  corporation  have  an  absolute  discretion,  and 
whether  they  may  act  arbitrarily  or  capriciously  In  Issuing 
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or  denying  building  permits.  This  question  has  been  considered 
and  passed  upon  In  this  state  on  several  occasions.  In 
■Pe°Ple  v«  Village  of  Oak  P^>r  268  111.  256,  the  court 
affirmed  an  order  granting  a  petition  for  writ  of  mandamus 
compelling  the  Issuance  of  a  building  permit  for  the  erection 
of  a  dairy  station  in  a  commercial  zone.  Plans  and  specifi- 
cations there  filed  were  in  accordance  with  the  village 
ordinances,  except  that  the  applicant  had  failed  to  have 
them  approved  by  the  commissioner  of  public  works.  This 
objection  on  the  part  of  defendants  was  rejected  by  the 
Supreme  Court  with  the  comment  that  although  the  commissioner 
was  shown  to  have  been  present  at  the  meetings  of  the  committee 
of  the  trustees  when  the  plans  were  under  consideration  and 
to  have  withheld  his  approval  thereof,  "he  is  not  a  party 
to  the  suit  nor  does  he  need  to  be,  for  under  section  1  of 
the  ordinance  it  is  the  duty  of  the  trustees  to  grant  the 
permit  when  the  application  is  in  substantial  accordance 
with  the  provisions  of  the  ordinance,  ...  and  the  failure 
of  the  commissioner  to  give  his  approval  thereto  will  not 
relieve  the  trustees  from  performance  of  the  duty  Imposed 
upon  them." 

In  People  v.  City  of  Chicago.  26l  111.  16,  the  court, 
after  pointing  out  that  there  were  certain  subjects  over  which 
the  city  has  control,  and  that  as  to  these  subjects  It  may 
pass  all  necessary  police  ordinances,  pertinently  observed 
that  "even  if  the  municipality  is  clothed  with  the  whole 
police  power  of  the  State,  it  would  still  not  have  the  power 
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to  deprive  a  citizen  of  valuable  property  rights  under  the 
guise  of  prohibiting  or  regulating  some  business  or  occu- 
pation that  has  no  tendency  whatever  to  injure  the  public 
health  or  public  morals  or  Interfere  with  the  general  welfare 
•  •  •    The  owner  of  property  has  the  constitutional  right 
to  make  any  use  of  it  he  desires,  so  long  as  he  does  not 
endanger  or  threaten  the  safety,  health  and  comfort  or 
general  welfare  of  the  public." 

In  the  instant  case  there  was  full  compliance  with 
the  terms  of  the  building  and  driveway  ordinances  of  the 
village,  and  no  objection  was  made  at  any  time  by  the 
trustees  to  the  application,  plans  or  specifications.  A 
similar  situation  arose  in  People  ex  rel.  Pielet  Bros,  v. 
Village  of  McCooki  3  111.  App.  2nd  5^3*     There  it  appeared 
that  substantial  compliance  was  made  with  the  village 
ordinance  regulating  the  issuance  of  permits  for  the  operation 
of  Junk  yards.   The  trustees  delayed  any  action  upon  the 
permit  for  a  period  of  months  and  their  passed  a  new  ordinance 
in  effect  limiting  to  one  the  number  of  Junk  yards  in  the 
village.  After  granting  a  permit  to  another  applicant  and 
refusing  to  state  any  objection  to  the  plaintiffs'  applica- 
tion, the  trustees  denied  them  a  permit.   The  Appellate 
Court  affirmed  the  order  granting  the  writ  for  mandamus  and 
said:   "It  is  the  unquestioned  law  of  this  State  that  in 
granting  licenses  a  municipality  may  use  reasonable  discretion. 
The  exercise  of  that  discretion,  however,  cannot  be  arbitrary, 
governed  by  fancy,  caprice  or  prejudice.   It  must  be  sound 
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discretion  guided  by  law,  legal  and  regular.   Such  ordinances 
should  be  open  to  all  upon  the  same  terms  and  conditions. 
City  of  Chicago  v.  Rumpff,  45  111.  90;  Zanone  v.  Mound  Citv. 
103  111.  552;  Harrison  v.  People,  101  111.  4pp.  224;  People 
ex  rel.  Zaransky  v.  Chicago.  293  111.  App.  301.  Where 
discrimination  exists,  mandamus  is  the  proper  action  to  compel 
municipal  authorities  to  grant  a  license.   Zanone  v.  Mound 
City,  sujDra,  at  558.  .  .  .  Defendants  argue  that  plaintiffs 
were  not  entitled  to  a  license  to  operate  a  junk  yard  because 
at  the  time  they  made  application  they  did  not  have  title  to 
the  property,  nor  the  right  to  Immediate  possession,  nor  the 
present  right  to  build.  They  therefore  could  not  complain 
of  any  action  of  defendants  taken  prior  to  March  27,  1953, 
when  they  took  title.   .  .  .  Defendantsi  contention  possesses 
little  merit.  First,  they  made  no  such  objeotion  to  plain- 
tiffs* applications.  Instead,  they  contrived  numerous  other 
reasons  for  denying  plaintiffs  a  license."  It  will  be  observed 
that  the  trustees  in  the  case  at  bar  followed  a  course  of 
conduct  similar  to  that  attempted  by   the  trustees  of  McCook. 

In  People  v.  Norvell,  368  111.  325,  arbitrary 
administration  of  a  municipal-building  ordinance  was  dis- 
approved. Plaintiff  there  filed  a  mandamus  petition  and  was 
awarded  a  writ.  The  building  commissioner  had  refused  to 
issue  a  building  permit  on  the  ground  that  the  property  to 
be  used  "did  not  have  its  principal  frontage  upon  a  'street 
or  officially  approved  place, »  as  provided  by  the  zoning 
ordinance."  In  passing  upon  the  question  presented  the  court 
said:   "The  privilege  of  a  citizen  to  use  his  property 
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according  to  his  own  will  is  not  only  a  liberty  but  a  property 
right,  subject  only  to  such  restraints  as  the  common  welfare 
may  require,  and  while  new  burdens  may  be  placed  on  the 
property  when  the  public  welfare  demands  it,  this  povrer  is 
limited  to  enactments  having  direct  reference  to  the  public 
health,  comfort,  safety,  morals  and  welfare.  .  .  •  Any 
ordinance  which  invests  arbitrary  power  in  a  public  official 
which  may  be  used  in  the  Interests  of  some  to  the  exclusion 
of  others  is  unreasonable  and  void.  .  .  •   The  ordinance 
before  us  prescribes  no  conditions  or  terms  upon  which  the 
commissioner  of  buildings  is  to  determine  what  shall  be  an 
'officially  approved  place.1   In  this  respect  his  action  is 
neither  controlled,  limited  nor  guided  by  any  rules,  definitions 
or  requirements  in  the  ordinance.  So  far  as  that  enactment 
is  concerned  he  is  left  free  to  approve  a  private  way  proposed 
by  one  citizen  while  disapproving  a  similar  one  for  some  one 
else.  For  this  one  reason  ...  it  is  necessary  to  hold 
that  the  circuit  court  of  Peoria  county'  reached  a  correot 
conclusion,  and  Its  judgment  will  be  affirmed."  See  also 
People  v.  City  of  Savanna,  6  111.  Apu.  2d  411. 

It  is  urged  by  defendants,  and  the  trial  court 
evidently  adopted  the  view,  that  the  authority  of  a  village 
board  to  grant  or  deny  permits  to  construct  driveways  over 
public  sidewalks  may  be  exercised  as  the  trustees  see  fit, 
with  or  without  a  reason.   Their  contention  appears  to  be 
based  principally  upon  Wllmot  v.  City  of  Chicago,  328  111. 
552.   In  that  case  an  ordinance  provided  for  a  city-council 
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order  for  a  permit  to  build  a  driveway  over  a  public  walk 
if  the  proposed  construction  would  elevate  or  depress  the 
grade  of  the  sidewalk;  if  the  driveway  would  not  alter  the 
grade  of  the  sidewalk  the  permit  could  be  Issued  by  the 
department  of  public  works  without  council  order.  Plaintiff, 
whose  driveway  would  have  changed  the  sidewalk  grade, 
requested  the  alderman  of  the  ward  in  which  the  property  was 
located  to  obtain  a  council  order  authorizing  construction 
of  the  driveway.  Upon  refusal  of  the  alderman  to  obtain  such 
an  order  plaintiff,  on  advice  of  his  counsel  that  the  provision 
for  a  council  order  as  a  prerequisite  for  such  permit  was 
void,  proceeded  to  construot  a  driveway  and  a  gasoline  station 
without  a  permit.  When  the  police  stopped  the  construction 
work  he  filed  an  injunction  suit  to  restrain  the  city  and  the 
police  from  interfering  therewith.  The  Supreme  Court  reversed 
the  restraining  order  and  held  the  ordinance  valid,  saying: 
"He  seeks  to  prevent  interference  with  his  illegal  and  un- 
authorized act  of  destroying  a  lawfully  established  sidewalk 
grade.  ...   To  allow  a  property  owner  to  arrogate  to 
himself  the  right  to  change  the  grade  of  a  sidewalk  where  It 
has  been  established  by  the  city  council,  in  the  manner  sought 
to  be  done  by  appellee,  would  put  it  within  the  power  of  the 
property  owner  to  render  the  sidewalk  dangerous  to  persons 
using  the  same."  The  Wilmot  case  was  a  chancery  proceeding 
for  in junctional  relief,  not  a  mandamus  action,  and  can  be 
readily  distinguished  from  the  Instant  proceeding.   Instead 
of  making  a  bona  fide  effort  to  comply  with  the  terms  of 
the  ordinance,  plaintiff  in  the  Wilmot  case,  falling  to 


-10- 

prevail  upon  the  alderman  to  obtain  the  required  permit, 

In  complete  disregard  of  the  terms  of  the  ordinance  proceeded 

to  construct  a  driveway  without  a  permit;  moreover,  he 

planned  to  change  the  sidewalk  level  in  a  manner  which  the 

Supreme  Court  said  "might  well  be  the  cause  of  many  aocidents 
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There  is  the  additional  circumstance  in  the  instant 
case  that  plaintiffs  fully  complied  with  all  the  terms  of 
the  building  and  driveway  ordinances  of  the  village;  there 
was  no  defiance  of  them;  nor  is  there  any  claim  that  the 
plaintiff  corporation  proposed  to  make  a  dangerous  altera- 
tion to  the  sidewalk  level.  As  a  matter  of  fact,  the  plans 
and  specifications  submitted  do  not  provide  for  any  change 
in  the  grade  of  the  sidewalk  or  parkway.  Under  the  undisputed 
testimony  the  driveways  can  be  constructed  in  accordance 
with  the  plans  and  specifications  without  making  any  change 
in  the  grade  of  the  sidewalk  or  parkway,  and  plaintiffs 
state  that  they  would  have  no  objection  if  the  mandamus  writ 
had  Issued  specifying  that  the  driveway  to  l^th  Avenue  would 
have  to  be  constructed  without  altering  the  existing  grade 
of  the  sidewalk  and  parkway. 

The  Haw  is  well  settled  in  this  State  that  reg- 
ulating ordinances  must  be  uniform,  fair  and  Impartial  in 
their  application  so  that  all  applicants  will  be  treated 
alike.  Father  Basil's  Lodge  v.  City  of  Chicago.  393  111. 
246;  Rohrbach  v.  Cavallini,  210  111.  App.  182;  McQuillln, 
Municipal  Corporations,  3rd  ed.  (19^9) »  sec.  26.203. 
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The  remaining  question  relates  to  the  refusal  of 
the  president  of  the  board  of  trustees  to  vote  upon  the 
application.  Section  9-^  of  chapter  24,  Illinois  Revised 
Statutes  1955,  provides  that  the  mayor  of  a  village  shall 
preside  at  all  meetings  of  a  city  council,  and  (1)  where 
the  vote  of  the  aldermen  upon  any  ordinance,  resolution  or 
motion  has  resulted  in  a  tie,  or  (2)  where  one-half  of  the 
aldermen  elected  have  voted  in  favor  of  an  ordinance,  reso- 
lution or  motion  even  though  there  is  no  tie  vote,  "the  mayor 
shall  vote."   The  statute  also  provides  (sec.  9-75)  that 
the  president  of  any  village  shall  preside  at  all  meetings 
of  the  board  of  trustees,  and  except  as  otherwise  provided 
in  the  Act— and  there  is  no  exception  applicable  to  this 
case— shall  have  the  same  powers  and  perform  the  same  duties 
as  the  mayor  of  a  city.  Under  the  well-established  rule  of 
construction  the  word  "shall"  m  its  common  and  ordinary 
meaning  is  construed  to  be  imperative  and  compulsory  as 
opposed  to  permissive.  Weill  v.  Centralia  Service  and  Oil  On. 
320  111.  App.  397;  in  accord,  Clarke  v.  City  of  Chloapr>.  185 
111.  354.  Accordingly,  we  think  the  failure  or  refusal  of 
of  the  president  of  the  board  to  vote  upon  the  application  of 
plaintiff  corporation  was  a  violation  of  duty. 

So  far  as  we  are  able  to  understand  the  position  of 
defendants,  they  argue  that  plaintiffs  are  not  entitled  to 
the  writ  because  they  are  unable  to  show  a  clear  and  undeni- 
able right  to  the  permit;  that  corporate  authorities  are  not 
obliged  to  disclose  the  defects,  if  any,  in  either  the  plans 
or  specifications  submitted;  and  that  the  action  being  one  of 
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mandamus,  the  failure  of  the  president  of  the  village  to 
vote  upon  the  application  is  not  ground  for  allowing  the 
writ.  We  have  discussed  and  passed  upon  all  these  conten- 
tions and  consider  them  without  merit.  Accordingly,  the 
Judgment  of  the  trial  court  dismissing  the  petition  for 
mandamus  is  reversed,  and  the  cause  remanded  with  directions 
that  the  writ  of  mandamus  be  Issued  as  prayed. 

JUDGMENT  REVERSED  AND  CAUSE 
REMAHDED  WITH  DIRECTIONS. 

BURKE,  P.J.  CONCURS. 
BRYANT,  J.  TOOK  NO  PART. 
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EMANUEL  M.   BOOCK,  ) 

Appellee,  ) 


U. 


14    I.A.  504 


v. 


)  APPEAL  FROM 

SUPERIOR  COURT 


L.  0.  NAPIER  and  M.  A.  NAPIER,  ) 
individually,  and  L.  0.  NAPIER,  )  COOK  COUNTY 
doing  business  as  THE  UNITED  ) 
RESERVE  INSURANCE  AGENCY,  and  ) 
L.  0.  NAPIER  and  MADELINE  NAPIER,) 
doing  business  as  L  AND  M  AGENCY, ) 

Appellants .     ) 

) 

) 

THE   COURT  ADOPTS   THE  FOLLOWING  OPINION,   WRITTEN  BY 
JUDGE   NIEMEYER,    AS   THE    OPINION  OF   THE   COURT. 

! 

Defendants  appeal  from  a  decree  awarding  plaintiff 
#73,441.13 i   with  interest  from  March  31,  1955,  on  an 
accounting  pursuant  to  a  decree  of  September  28,  1953, 
affirmed  by  this  court  (3  111*  App.2d  19),  leave  to  appeal 
to  the  Supreme  court  denied  in  September  I954  (3  111. 2d  627). 

Plaintiff's  suit;  instituted  January  23,  1951, 
asked  an  accounting  ad  to  commissions  due  plaintiff  aa 
manager  and  promotor  of  the  sale  of  insurance  under  contracts 
dated  February  12,  1946  and  May  1,  1947.  Two  counterclaims 
were  filed  August  3,  1951.   In  the  first,  both  defendants 
alleged  breach  of  the  contracts  by  plaintiff  in  speaking  of 
and  concerning  defendant  L.  0.  Napier  (hereafter  called 
Napier),  certain  false  and  defamatory  words,  to-wit: 
"L.  0.  Napier  is  incompetent."  "If  I  (plaintiff)  leave, 
Napier's  business  will  collapse  because  he  is  not  competent 
to  manage  his  own  business."  Defendants  concede  that  this 
counterclaim  was  disposed  of  adversely  to  them  by  this 
court  in  determining  plaintiff's  right  to  an  accounting. 
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The  second  counterclaim  la  a  slander  act±on  fcy  ^^  ^^ 
on  the  speaking  of  the  same  words.   The  ad  damnum  Is  $50,000. 
This  counterclaim  has  never  been  at  Issue  and  no  steps  have 
ever  been  taken  by  Napier  to  get  it  at  issue. 

By  the  decree  of  September  28,  1953  the  case  was 
referred  to  L.  A.  Wescott,  master  in  chancery,  to  take  the 
accounting.  On  October  6,  l954  Napier  filed  a  written  motion 
to  vacate  the  reference, ' supported  by  his  affidavit  stating 
that  "he  fears  that  he  will  not  receive  a  fair  or  impartial 
hearing  or  trial  before  Master  in  Chancery,  L.  A.  Wescott, 
in  this  cause  for  the  reason  that  the  said  Master  is  prejudiced 
against  him."  This  motion  and  a  further  motion  to  stay  the 
proceedings  were  denied. 

October  11,  1954.,  at  a  hearlng  before  the  master, 
the  parties  agreed  that  the  adcounting  be  made  by  Napier's 
accountants,  with  plaintiff  checking  the  work  as  it  progressed. 
Before  February  16,  1955  the  accountants  tendered  to  plain- 
tiff a  final  audit,  with  the  exception  of  the  account  with 
the  Colonial  Insurance  Company  in  Ohio.   This  audit  showed 
approximately  $51,000  or  $52,000  due  plaintiff. 

In  the  meantime  plaintiff  and  Napier  were  discussing 
and  investigating  what  is  referred  to  in  the  case  as  the 
"Lifetime  Deal"— the  sale  of  a  type  of  insurance  not  previously 
handled  by  them.   On  February  16,  1955  they  signed  a  memorandum 
relating  to  the  deal,  written  In  longhand  by  Napier,  and 
reading:   "I  agree  to  pay  E.  M.  Boock  866.66   (plus  travel 
expenses)  per  month  plus  a  percentage  of  the  Agency  Income 
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of  the  Lifetime  Agency  on  a  mutually  agreeable  contract  to 
be  drawn  up  later  and  to  confirm  this  arrangement."  On 
March  1,  1955  they  signed  a  formal  contract,  terminable  at 
the  will  of  either  party  upon  serving  written  notice  upon 
the  other  party  60  days  In  advance,  in  which  Napier  agreed 
to  pay  plaintiff  $866.66   per  month,  together  with  reimbursement 
of  necessary  traveling  expenses,  and  10  per  cent  of  the  net 
cash  commissions  earned  and  received  by  Napier's  agencies 
on  the  Lifetime  business  and  on  life  insurance  business 
written  from  or  in  addition  to  the  Lifetime  business.   Napier 
left  for  Europe  March  21st  and  did  not  return  to  his  office 
until  May  3,  1955.  After  a  conference  on  May  4th  with  Napier, 
William  Schneider,  his  auditor  and  chief  accountant,  and 
James,  his  son,  wherein  plaintiff's  complaint  of  lack  of  co- 
operation in  promoting  the  Lifetime  Deal  was  discussed,  plain- 
tiff abandoned  the  contract.   Semimonthly  payments  of  salary 
and  commissions  were  made  covering  the  period  from  February 

I,  1955  to  and  including  May  2,  1955. 

The  next  hearing  before  the  master,  after  October 

II,  195^,  was  on  the  afternoon  of  April  7,  1955.   At  the 
outset  of  this  hearing  Mr.  Short,  attorney  for  defendants, 
stated  that  defendants  were  away,  and  that  he,  the  attorney, 
learned  to  his  surprise  at  11:30  that  morning  that  Napier 
presumably  felt  that  he  had  settled  the  case;  that  Napier's 
son  James  came  to  him, the  attorney,  that  morning,  bringing 
some  documents  dated  March  1,  1955,  which  without  explanation 
from  anyone  would  Indicate  that  the  matter  had  been  settled; 
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that  if  he  assumed  the  papers  were  a  settlement  of  the  case, 

then  the  matters  were  settled  without  his  knowledge  and  he 

wanted  the  record  so  to  reflect;  that  he  communicated  with 

Mr.  Gerrard,  who  contacted  his  client,  the  plaintiff,  who 

disputes  the  fact  that  there  is  a  settlement.  Mr.  Short  asked 

for  a  continuance  before  the  master  on  the  ground  that  a 

motion  to  dismiss  the  case  on  the  basis  of  a  settlement  had 

to  be  made  before  the  court.  The  instruments  upon  which 

counsel  relied  were  the  contract  of  March  1,  1955  and  a  letter 

of  the  same  date  signed  by  plaintiff,  as  follows: 

"To  Whom  It  May  Concern: 

Mr.  L.  0.  Napier  and  I  have  resolved  and  settled 
all  of  our  differences  and  I  am  now  employed  by 

The  master  denied  the  continuance.  The  hearing  was  short. 
Schneider  and  A.  W.  Wetterer,  an  accountant  employed  by  Napier 
who  worked  with  Schneider  on  the  audit,  who  were  present  in 
response  to  subpoenaes  served  by  plaintiff,  produced  the 
audit  hereinbefore  referred  to.  Witnesses  testified  briefly 
to  a  disputed  item  of  $7,320,  which  plaintiff  claimed  was  an 
exchange  of  checks  between  himself  and  Napier  ond   not  a  payment 
on  his  commissions.  Nothing  further  was  done  before  the  master 
until  Napier  returned  from  Europe. 

On  May  10,  1955  Napier  filed  a  written  motion  to 
dismiss  the  case  with  prejudice,  on  the  ground  that  all  causes 
of  action  between  the  parties  had  been  compromised  and  settled. 
This  motion  is  based  upon  the  memorandum  of  February  16,  1955 
in  Napier's  handwriting,  in  which,  in  addition  to  the  language 
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heretofore  quoted,  appears  the  following:  "and  we  hereby 
agree  to  release  each  other  from  all  previous  claims." 
Plaintiff  answered  that  these  words  were  added  to  the 
memorandum  after  he  signed  it.  On  May  2h,   1955,  over  objec- 
tion of  defendants,  supported  by  the  affidavit  of  Napier 
that  defendants  feared  they  would  not  receive  a  fair  and 
impartial  hearing  before  Master  Wescott  because  of  the 
prejudice  of  the  master  against  them,  the  motion  to  dismiss 
was  referred  to  Master  Wescott. 

Thereafter  hearings  were  had  before  the  master 
on  the  issues  raised  by  the  motion  to  dismiss  and  on  the 
accounting.  The  master  made  a  report,  finding  that  the 
memorandum  of  February  16,  1955  had  been  altered  and  the 
words  "and  we  hereby  agree  to  release  each  other  from  all 
previous  claims"  added  thereto  after  its  execution;  that 
the  motion  of  Napier  for  the  dismissal  of  the  case  upon  the 
ground  that  there  had  been  a  settlement  and  compromise,  accord 
and  satisfaction  and  release,  is  without  reasonable  cause, 
untrue  and  not  made  in  good  faith;  that  there  is  due  the 
plaintiff  from  the  defendants  the  sum  of  $73,^1.13  together 
with  interest  thereon  at  the  rate  of  5  per  cent  per  annum  from 
said  date,  which  does  not  include  the  amounts  due  frcm  the 
Colonial  Insurance  Company  of  Toledo,  Ohio.  Objections  to 
the  report  were  overruled;  these  objections,  standing  as 
exceptions,  were  overruled  by  the  court.  The  decree  found 
the  above  sum  due  plaintiff  and  ordered  execution  if  same  was 
not  paid  within  30  days.  Defendants  appeal. 
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They  do  not  contend  on  appeal  that  the  amount 
found  to  be  due  plaintiff  on  the  accounting  is  incorrect. 
The  principal  basis  of  the  appeal  is  the  alleged  error  in 
denying  the  motion  to  dismiss.  Other  alleged  errors  are 
the  reference  of  the  cause  to  Master  Wescott  over  defendants! 
objections  of  prejudice  against  them,  and  the  ordering  of 
execution  on  the  decree  without  the  express  finding  prescribed 
in  section  50  (2)  of  the  Civil  Practice  Act.   (111.  Rev. 
Stats.  1955,  chap.  110,  par.  50.) 

The  oral  testimony  as  to  the  contents  of  the 
memorandum  of  February  16,  1955  when  it  was  signed  by  the 
parties  is  in  direct  conflict.  Napier  testified  that  the 
first  time  he  talked  with  plaintiff  about  a  release  of  his 
claims  against  him,  Napier,  was  on  February  16,  1955— the 
day  on  which  he  wrote,  the  memorandum  of  release;  that  plain- 
tiff, Schneider  and  Wetterer  were  present  when  he  signed  it; 
that  it  contained  the  words  "and  we  hereby  agree  to  release 
each  other  from  all  previous  claims";  that  plaintiff  then 
signed  it,  and  he,  Napier,  handed  it  to  Schneider  and  told 
him  to  file  it  away.  Schneider,  who  was  not  in  the  employ 
of  Napier  when  he  testified,  and  Wetterer,  corroborate 
Napier  as  to  the  signing  and  contents  of  the  memorandum. 
Napier  further  testified  that  he  next  saw  the  paper  on  the 
morning  of  May  3,  1955  in  Mr.  Short's  office;  that  it  was 
brought  to  Mr.  Short  by  Napier's  son  James  after  a  telephone 
call  to  Schneider.  James  Napier  was  a  partner  in  the  United 
Reserve  Insurance  Agency  on  February  16,  1955.  He  testified 
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that  he  came  into  his  father's  office  on  that  day  just  as  his 
father  was  handing  a  paper  to  Schneider;  that  plaintiff  and 
Wetter er  were  present;  that  he  looked  at  the  paper  and  saw 
the  words  -and  we  hereby  agree  to  release  each  other  from  all 
previous  claims-  in  it.  He  did  not  testify  to  delivering 
the  paper  to  Mr.  Short  in  May. 

The  conduct  of  Napier  and  his  witnesses  prior  to 
Napier's  return  from  Europe  is  inconsistent  with  a  valid 
mutual  release  of  claims  under  the  memorandum  of  February  16, 
1955.  The  accounting  was  pending  before  the  master.  Plain- 
tiff's attorneys  were  growing  impatient  with  the  delay  in 
completing  and  filing  the  audit  being  made  by  Napier's  employ- 
ees. On  February  23,  1955  Napier  and  plaintiffs  attorney 
discussed  relations  between  Napier  and  plaintiff.  Napier  did 
not  tell  plaintiff's  attorney  of  the  settlement  effected  by 
the  alleged  mutual  release  of  February  16th.  Napier  was 
scheduled  to  leave  for  Europe  on  March  21,  1955,  and  did  not 
return  to  his  office  until  May  3rd  following.  He  did  not 
advise  his  attorneys  of  the  settlement  he  now  claims  to  have 
obtained,  or  ask  them  to  have  the  case  dismissed.  Schneider 
testified  that  when  he  received  the  subpoena  for  the  hearing 
before  the  master  on  April  7,  1955  he  was  quite  indignant, 
throwing  the  subpoena  on  plaintiff's  desk  and  asking,  "What 
the  hell  is  your  attorney  pulling  here."  On  the  morning  of 
the  hearing  James  Napier  brought  to  Mr.  Short  the  contract 
of  March  1,  1955  and  the  letter  of  the  same  date.  He  did  not 
bring,  neither  did  he  mention,  the  memorandum  of  February  16, 
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1955  as  effecting  a  settlement  of  the  suit.  Schneider  and 
Wetterer,  present  at  the  master's  hearing  when  Mr.  Short  made 
his  statement  regarding  the  release  of  plaintiff's  claims 
baser"  on  the  instruments  of  March  1,  1955,  did  not  advise 
the  attorney  of  the  agreement  for  mutual  release  in  the 
prior  instrument  of  February  16,  1955.  This  vital  and 
important  paper  was  not  shown  to  Mr.  Short  until  May  3,  1955 j 
after  Napier's  return  to  his  office. 

Plaintiff  testified  that  after  spending  some  time 
in  January  1955  investigating  the  Lifetime  Deal?  he  asked  to 
be  put  on  a  payroll;  that  on  February  16th  defendant  wrote 
in  longhand:  "I  agree  to  pay  E.  M.  Boock  866.66  (plus 
travel  expenses)  per  month  plus  a  percentage  of  the  Agency 
income  of  the  Lifetime  Agency  on  a  mutually  agreeable  contract 
to  be  drawn  up  later  and  to  confirm  this  arrangement,"  and 
signed  his  name;  that  plaintiff,  at  Napier's  request,  signed 
under  the  latter 's  name;  that  the  words  "and  we  hereby  agree 
to  release  each  other  from  all  previous  claims"  were  not  on 
the  paper;  that  neither  Schneider,  Wetterer  nor  James  Napier 
were  present  when  he,  plaintiff,  signed  the  paper;  that  they 
(Napier  and  plaintiff)  agreed  they  would  enter  into  a  contract 
a  little  later  when  they  had  more  time,  and  nothing  else 
was  said. 

Plaintiff  signed  certain  letters  in  early  March 
1955  containing  statements  that  all  matters  and  differences 
between  himself  and  Napier  had  been  resolved  and  settled: 
The  letter  of  March  1,  1955  To  Whom  It  May  Concern,  previously 
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ref erred  to;  letter  or  office  memorandum  dated  March  7,  1955 
addressed  to  Napier  and  accepted  by  him  relating  to  statements 
and  payment  of  commissions  on  the  lifetime  business;  letter 
of  March  7,  1955  to  an  agent  in  Minneapolis.  Napier  testi- 
fied that  he  did  not  suggest  or  request  the  writing  of  these 
statements;  that  plaintiff  dictated  each  of  them.  Plaintiff 
admitted  that  he  dictated  the  letter  of  March  7,  1955.  might 
have  dictated  the  letter  of  March  1,  1955,  but  denies  that 
he  dictated  the  memorandum  of  March  7,  1955. 

Napier  does  not  testify  to  the  purpose  of  the 
letter  of  March  1st  To  Whom  It  Kay  Concern.  He  did  testify 
that  on  February  23,  1955,  when  plaintiff's  lawyer  came  to  his 
office,  he,  Napier,  showed  the  attorney  a  letter  from  a  lawyer 
in  Cleveland  which  said  they  could  obtain  $Lf0,000  in  settle- 
ment of  Napier's  litigation  in  Ohio;  that  he  did  not  tell  him 
that  the  lawyer  in  Cleveland  had  advised  him  to  hold  out  for 
$60,000,  and  did  not  ask  plaintiff  to  sign  a  letter  for  the 
purpose  of  forwarding  it  to  Ohio  or  for  the  purpose  of 
collecting  $60,000  to  pay  plaintiff.  In  direct  contradiction 
of  this  testimony  plaintiff  testified  that  he  expected  to  eo 
with  Napier  to  Ohio  on  the  night  of  March  1,  1955  to  get 
$60,000  that  Napier  had  promised  to  pay  him  on  account;  that 
Napier  told  him  that  he  wanted  some  kind  of  a  release;  that 
he  did  not  know  who  the  people  were  the  lawyer  represented, 
and  he,  plaintiff,  wrote  it  "To  Whom  It  May  Concern";  that 
as  long  as  he  was  going  to  get  the  money,  he  didn't  see 
anything  wrong  with  it.  He  gave  the  paper  to  Napier.  The 
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record  is  silent  as  to  how  or  in  what  manner  such  a  release 
could  affect  or  be  in  any  way  essential  to  the  purchase  or 
settlement  of  Napier's  interest  in  the  Ohio  litigation, 
which  is  not  shown  to  have  any  connection  with  the  present 
suit. 

The  memorandum  of  March  7,  1955,  as  stated  therein, 
was  written  to  prevent  a  future  misunderstanding.  It  related 
solely  to  statements  and  the  payment  of  commissions  on  the 
Lifetime  business,  and  permitted  plaintiff  to  bring  in  an 
accountant  at  Napier's  expense  if  the  statements  were  not 
rendered  promptly.   It  concludes:  "All  other  matters  having 
been  settled  and  resolved,  I  ask  that  you  join  me  in  signing 
this  letter  for  clarification."  Undoubtedly  the  other  matters 
referred  to  were  terms  and  provisions  of  the  contract  relating 
to  the  Lifetime  business,  as  to  which  there  was  no  need  of 
clarification.  Plaintiff  testified  that  Napier  asked  him  to 
sign  the  memorandum  for  the  purpose  of  scaring  the  bookkeeper 
into  making  payment  to  plaintiff  promptly.  Napier  denies  this 
and  states  that  the  memorandum  was  plaintiff's  letter  and  idea. 

The  parties  agree  that  the  letter  of  May  7,  1955 
was  written  to  satisfy  the  agent,  who  did  not  want  to  make  a 
connection  with  the  organization  when  the  principals  were  at 
loggerheads.  Between  plaintiff  and  Napier  it  cannot  be  used 
for  any  other  purpose. 

Defendants  do  not  claim  that  the  statements  of 
the  settlement  of  matters  and  differences  between  plaintiff 
and  Napier,  contained  in  the  letters  and  memorandum,  are  in 
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and  of  themselves  releases.  They  do  claim  that  the  statements 
Impeach  plaintiffs  testimony  as  to  the  contents  of  the  memo- 
randum of  February  16,  1955  when  plaintiff  5lgned  ttf   ^  that 
they  are  evidence  of  the  intent  of  the  parties  and  proof  that 
the  words  of  the  release  were  in  that  memorandum  when  it  was 
signed.  If  plaintiff »s  testimony  as  to  the  purpose  of  these 
instruments  is  rejected,  no  reason  for  their  execution  is 
shown.  The  state  of  the  record  as  to  these  instruments  is 
very  unsatisfactory.. 

The  undisputed  facts  in  evidence  as  to  the  relations 
of  debtor  and  creditor  between  Napier  and  plaintiff  and  the  cir- 
cumstances under  which  the  purported  release  was  obtained,  are 
very  important,  if  not  controlling.  On  February  16,  1955,  as 
plaintiff  then  knew,  the  audit  prepared  by  Napier 's  accountants, 
complete  with  the  exception  of  the  commissions  due  from  the 
Colonial  Insurance  Company  in  Ohio,  showed  approximately  $51,000 
or  $52,000,  without  interest,  due  plaintiff.  The  only  claim  of 
Napier  against  plaintiff  was  the  counterclaim  in  this  suit, 
asking  $50,000  for  slander.  The  counterclaim  was  never  at 
issue.   In  three  and  a  half  years  Napier  had  taken  no  steps 
to  force  a  joinder  of  issue  or  otherwise  hasten  disposition  of 
the  claim.  Nothing  beyond  a  nuisance  value  can  be  claimed  for 
this  slander  suit.  Napier  testified  that  he  had  not  talked 
with  plaintiff  about  a  settlement  of  the  matters  involved  in 
this  suit  prior  to  February  16,  1955.  The  only  other  considera- 
tion possible  on  this  record  is  that  arising  out  of  the  con- 
tract relating  to  the  Lifetime  business,  to  be  entered  into. 
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As  to  this  contract,  the  parties  had  not  then  agreed  to  the 
compensation  to  he  paid  plaintiff— the  percentage  of  commis- 
sions on  Lifetime  business  had  not  been  determined,  and  there 
was  no  agreement  as  to  the  duration  of  the  contract.  Each 
of  the  contracts  involved  in  this  suit  was  terminable  at  the 
will  of  either  party  on  giving  60  days'  notice.  The  contract 
actually  entered  into  relating  to  the  Lifetime  business  con- 
tained a  like  provision.  It  is  extremely  improbable,  if  not 
wholly  unbelievable,  that  a  businessman  with  the  background 
of  plaintiff's  experience  would  surrender  a  certain  asset  of 
more  than  $50,000,  assuming  the  solvency  of  defendants,  in 
exchange  for  release  of  a  slander  suit  on  which  defendants  had 
slept  for  three  and  a  half  years  and  the  nebulous  promise  of 
earnings  under  a  contract  the  duration  of  which  had  not  been 
determined  or  the  compensation  thereunder  fixed.  This  is 
particularly  true  in  the  light  of  plaintiff's  experience  in 
attempting  to  collect  commissions  due  under  the  existing 
contract  after  the  right  thereto  had  been  determined  in  the 
trial  court,  in  this  court  and  in  the  Supreme  court  by  denial 
of  appeal. 

The  finding  of  the  master,  affirmed  by  the  trial 
ccurt,  that  the  words  "and  we  hereby  agree  to  release  each 
other  from  all  previous  claims"  were  added  to  the  memorandum 
of  February  16,  1955  after  its  execution,  is  fully  supported 
by  evidence  of  the  clear  and  convincing  character  the  law 
requires  for  proof  of  alteration  of  a  written  instrument. 
Lewis  v.  Blumenthal,  395  111-  588,  592.  The  motion  to  dismiss 
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was  properly  denied.  As  heretofore  stated,  defendants  do 
not  question  the  amount  found  due  on  the  accounting.  2h 
reaching  this  conclusion  we  have  disregarded  the  testimony 
of  the  attorney  for  plaintiff  before  the  master  in  chancery 
on  defendants'  motion  to  dismiss.  The  attorney  represents 
plaintiff  on  a  contingent  fee  of  one-third  of  the  amount 
recovered.  He  has  not  withdrawn  as  attorney  and  argued 
plaintiff's  case  orally  before  us.  While  his  testimony 
is  competent,  the  courts  have  invariably  condemned  the 
practice  of  an  attorney  testifying  without  withdrawing 
from  the  case,  and  give  little,  if  any,  weight  to  his 
testimony.  Finlexj^Felter,  1+03  m.  372)  379#  fc  thls 
case  the  attorney's  testimony  on  material  facts  is  contra- 
dicted by  testimony  on  behalf  of  defendants. 

Defendants  assign  as  error  the  actions  of  the 
trial  judges— not  the  judge  entering  the  decree  appealed 
from— in  denying  the  motion  of  October  6,  195^  to  vacate  the 
reference  to  Master  in  Chancery  L.  A.  Westcott  to  take  the 
account  and  in  referring  the  motion  to  dismiss  to  the  same 
master  on  May  2h9   1955.  Defendants'  motions  in  each  instance 
are  based  on  the  affidavit  of  Napier  that  he  feared  defendants 
would  not  receive  a  fair  trial  or  hearing  before  the  master 
because  of  the  prejudice  of  the  master  against  the  defendants. 
No  facts  supporting  this  conclusion  were  stated  in  the  affi- 
davit or  produced  on  the  hearing  of  the  respective  motions. 
There  is  no  statute  regulating  or  authorizing  the  transfer 
of  cases  from  a  master,  and  there  is  no  need  for  such  a 
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statute.  Designation  of  the  master  to  whom  a  case  is  to  be 
referred  rests  in  the  sound  legal  discretion  of  the  trial 
judge.  No  reference  should  be  made  to  a  master  where  there 
is  any  evidence  tending  to  show  prejudice  of  the  master  against 
any  party  to  the  suit.  On  the  other  hand,  reference  to  a 
master  should  not  be  denied  or  vacated  as  a  matter  of  course 
because  an  affidavit  of  prejudice  is  filed.  To  hold  otherwise 
would  enable  a  litigant,  by  naming  many  masters  in  an  affi- 
davit of  prejudice,  to  force  a  reference  to  a  particular 
master,  or  one  of  several  masters,  of  his  own  choosing.  A 
careful  examination  of  the  record  fails  to  show  any  evidence 
tending  to  indicate  prejudice  against  the  defendants.  The 
trial  judges  did  not  abuse  the  discretion  vested  in  them,  and 
their  action  is  affirmed. 

The  decree  directed  that  an  execution  issue  if  the 
amount  adjudged  to  be  due  to  plaintiff  was  not  paid  within  30 
days.  The  counterclaim  of  Napier  based  on  his  charge  of 
slander  is  still  pending.  Defendants  moved  to  vacate  the  decree 
because  it  failed  to  expressly  find  that  "there  is  no  just 
reason  for  delaying  enforcement  or  appeal,"  as  required  by 
secti6n  50  (2)  of  the  Civil  Practice  Act.  The  motion  to 
vacate  was  denied.  The  alleged  error  was  not  stated  in  the 
Points  and  Authorities  or  argued  in  defendants'  original  brief. 
Under  Rule  7  of  this  court  the  objection  is  waived.  Neverthe- 
less, the  point  was  earnestly  urged  on  oral  argument.  We  see 
no  reason  why  the  statute  was  not  complied  with.  The  specific 
direction  in  the  decree  that  execution  issue  within  30  days, 
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aust  be  held  tantamount  to  the  finding  required  by  the 
statute,  or  defendants  have  no  right  to  appeal. 
The  decree  is  affirmed. 

Decree  Affirmed. 

Burke,  P.  J.,  and  Friend,  J. 
Bryant,  J.,  took  no  part. 
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APPEAL  FROM 

SUPERIOR   COURT 
COOK  COUNTY. 


47137 

WILLIAM  JARVIS  and  DAEL  DOEMLAND, 

Appellees, 
vs. 

CITY  OF  CHICAGO,  a  Municipal 
Corporation,  MONROE  LOEB  and 
SYLVESTER  M.  ALEXANDER,  d/b/a  LOEB 
WRECKING  &  LUMBER  CO.,  RICHARD 
SMYKAL  and  JOHN  WARD, 

Appellants . 


THE  COURT  ADOPTS  THE  FOLLOWING  OPINION.  WRITTEN  BY 
JUDGE  NEMEYER,  AS  THE  OPINION  OF  THE  COURT. 

Defendants  appeal  from  a  judgment  for  #6,000 
against  them  in  plaintiffs1  action  for  damages  for  the 
demolition  of  the  frame  dwelling  on  premises  at  6819  s.  Yale 
Avenue  in  the  City  of  Chicago  in  June  1955,  pursuant  to  an 
ordinance  passed  June  23,  1953  declaring  the  building  to  be 
a  public  nuisance  and  authorizing  and  directing  the 
Commissioner  of  Buildings  to  demolish  the  same. 

The  case  was  tried  before  the  court  without  a 
jury.  The  evidence  is  conflicting  as  to  the  condition  of 
the  building  at  the  time  when  it  was  demolished  at  the 
direction  of  the  City  of  Chicago— a  fact  to  be  determined 
by  the  court,  notwithstanding  the  action  of  the  city  council 
in  passing  the  ordinance.  Sings  v.  City  of  Joliet.  237  HI. 
300.  As  the  case  must  be  reversed  and  remanded  for  want  of 
proper  evidence  supporting  the  finding  of  the  court  as  to 
the  damages  sustained  by  plaintiffs,  we  limit  our  discussion 
of  the  evidence  to  that  relating  to  the  damages  or  value 
of  the  building. 
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The  plaintiff  Jarvis  paid  $500  for  a  deed,  dated 
December  31,  1954.   The  property  was  subject  to  unpaid  taxes 
aggregating  $6,730.01  for  the  years  1928  to  1955,  inclusive. 
A  witness  for  plaintiff  testified  that  the  value  of  the 
vacant  land  at  the  time  of  the  trial  was  $1,200.  No  witness 
testified  to  the  value  of  the  building,  and  there  are  no 
facts  in  evidence  from  which  this  value  could  be  determined. 
The  unpaid  taxes  for  a  period  of  more  than  25  years  might 
well  be  greatly  in  excess  of  the  value  of  the  property,  and 
these  unpaid  taxes  are  not  evidence  of  value. 

The  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 


REVERSED  AND  REMANDED. 


Burke,  P.  J.,  and  Friend,  J. 
Bryant,  J.,  took  no  part. 
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ILLINOIS 
APPIUAT8   GOB 

THIRD  district 


General   No.    10130 


Play  Terra,    A.   D.   1957. 


%9 

LA.  506 

Agenda  ;,o.    - 


Blair  F.  Gunther  and  Lawrence  I. 
Sadlek, 

Plaint if f  s- Appellant s , 

vs. 

Justin  T.  McCarthy,  Director  of 
Insurance  of  the  State  of  Illinois, 

De  f endant - A  ope  1 le  e . 


Appeal  from  the 
Circuit  Court  of 
SaagMtQQ  County 


HOF.TH,    3. 

Polish   National    alliance    La   a   fraternal   benefit   society 
chartered   in  Illinois  with   its  principal   office  at  Chicago.      At 
a  convention   of   the   society   membership  held   in  September,    1955t 
official  action  was  taken  to   emend   the   Constitution  and   By-Laws  of 
the   Society    in  certain  particulars.      Thereafter   in  December,    1955 » 
the    Director  of   Insurance,   under  the  regulatory    powers  vested  in 
him   over  fraternal  benefit   societies  by   the  Insurance  Code  of   the 
State   of   Illinois,    issued   two  decisions   interpreting  these  amendments 
In  the   light   of  the   Constitution  and   By-Laws  of   Polish   National 
Alliance.      By   the   one   decision  the   director  of    Insurance  held   that 
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Polish  National    Mllanoe  was  prohibited,  from  engaging   In  certain 

practices  with  regard  to  the   publications  of  the    Society  and  by 

the 
the  other  he  held  that/ off leer  of  the   Society  bearing  the  title 

"Medical   Director"  was  not  authorized  to  be  an  ex-officlo  member 

of  the  Board  of   Directors   of  the   Society.      Subsequently  upon  a 

reconsideration  of   these  two  decisions  and  after  consideration  of 

legal  briefs   submitted  to    the  Director   of  Insurance,   the   Director 

on  May  1,   1956,    confirmed   the  decisions  of  December   15,  1955. 

Section  ^07,    subsection   1,    (111.   Rev.    3tat.    1955,   chap.   73, 

par.   1019)   provides   in  part  as  follows: 

■ (1)      Any   order  or  decision  made,    issued  or 
executed  by   the  Director,   except  an  order  to  aake 
good  an  Impairment  of   capital   or  surplus  or  a 
deficiency   in  the  amount  of  admitted  assets,  whereby 
any   company  or   person   is  aggrieved,    shall  be  subject 
to  review  by  the   Circuit  Court  of    Sangamon  County 
or  the  Circuit  or   Superior  Court  of   the   county  in 
which  the  principal   office   in  this  state  of  the 
company  aggrieved  "ay   such  order   or  decision   is 
located,   or  where  the   person  so  aggrieved  resides.***" 

No  petition  to  review  the  decisions  of  the    Director  of    Insurance 

was  filed  by   Polish  National    Alliance.      However,    on  Kay    29 ,    1956 

two    individual  officers   of   Polish   National    Alliance    filed  a  petition 

in  two  counts  for  review.     The   first  count  of  the    petition  la  filed 

by   Blair  P.   Gunther  who  occupies   the    office   designated  by  the 

Constitution  and   By-Laws  of    Polish   Rational   Alliance  as   "Censor". 

Stripped   of  all   legal   verbiage  Count   1   seeks  a  review  of  the  decision 

of   the  Director  of   Insurance  holding  that   Polish   National   Alliance 

was   prohibited   from  engaging   in   oertain   nrsctlces  with    record   to 

the   publications  of  the    ^ciety  on  the  alleged  ground   that   such 
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decision  deprives  his  ae  such    "Censor"   of  certain   prerogatives 
attendant   upon  the   office  of    "Censor".      The    second    count   of    the 
petition   Is   filed  by   Lawrence  A.    Sadlsk  who   occupies  the    office 
designated  by   the   Co'".ntitution   and    3y-Laws   of   Polish   National 
Alliance  as   "Medical    director".      Stripped  of   all   legal   var  bla 
this  count   seeks  a  review  of  the   second  deoision  of  the   Director 
of  Insurance  holding  that  because  of    certain  deficiencies   in  the 
anendments   by   the   1955   convention,    the    "Medical   Director"  was  not 
authorized   to  be  an  ex-officio  member  of  the    Board   of    Directors  of 
Polish  national  Alliance. 

On  June  7,   1956,    the   Director  of    Insurance  through   the 
Attorney  General   filed  a  motion   to  dismiss   the   retition  upon  the 
grounds   that   the   petitioners   were  not    "persons    aggrieved"   under 
Section   bQ? ,    supra,   and   that  the   decisions  of   the   Director  of 
Insurance   were  not   such  decisions   contemplated   by   Section  ^07,    supra. 
This  motion  was   sustained  by   the   Circuit  Court  of   SaafMon  County 
and   the   petition  was  dismissed  with   findings,    that  the   decisions 
were   such   as   1b   contemplated  by   Section  ^07,    supra,    but  that 
petitioners  were  not    'persons   aggrieved"   within  the   legal    contempla- 
tion of   said   section.      A   subsequent   -notion  by   petitioners   to  vacate 
this  order  was  denied  and   this   appeal   followed. 

An   Initial   question  as   to  procedure    is   raised   by   petitioners. 
It    Is   contended   by  petitioners  that   the    director  of   Insurance   car. not 
file  a   motion  to  dismiss;    that    in  response    to   a   petition  for  review 
he  must   prepare  and   file  a  oomplete   transcript   of   the    record;    that 
the   hearing   on   revle*   Is    on  the    petition  and   transcript    on   tne   merits; 
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that  no   provision   is  made  for  a  mctlcn  to  dismiss  and   that   the  sane 
was   therefore    improperly   filed  and   improperly    considered  by  the 
Circuit  Court. 

It   would    seera  to  be  axiomatic   that  a   petition  for   review 
filed  under  Section  k07   supra,    should   show    that  the    petitioners  are 
"perscm-   aggrieved"  within  the   contemplation  of  said   section.      It 
likewise   follows  that   the    sufficiency   of  the   petition  to   so  shew, 
should  in  some  manner  be  capable   of  beln      •.    jtioned  prior   to  a 
full   hearing    on  the  merits.      In   American   Curety    Co.   v.   Jone;'. 
38*+  111.    222,    51      .   '.    2d   122,    tr.e   procedure  adopted   la   the   case 
at  bar,    MM   followed   in  raising  the  question  here  raised.     The 
Supreme    Court   apparently   considered  the   procedure   followed  as   proper 
because   it  decided  the   case   on  the  basis  of  the   questions  raised 
by    the  motion  to  dismiss.      A   similar  question  was   involved   In 
the   case  of   Winston  v.    Zonlm-T  Board  of    Aoneals.   ^07   111.    538, 
95      .    .    rr5   86^.     While  this   case   involved  a  construction  of  the 
Administrative   Review  Act,    it   was  there   held  that  the   absence   of 
provisions   in   that    Kit,    providing   for  the  filing  of  a  motion   to 
diair.iss   did   not   preclude   the   use   of    such  a   rrotlon.      Attention   is 
called  to  the  provisions  of    Section   ^07  requiring   the    fl1  1        of 
-    o   petition  for  review  wit    in   30  days  from  service  of   a  co  y  of 
the  decision.      If   the    -etltion  was  not  filed  within   the   tlM  limit 
could    it  be   said  that  a  motion   to  dismiss  would   not   be   pro;er  to 
dispose   of  the   matter'-      We  think  not.      Likewise   *e  are  of  the 
opinion   that   the   motion  to   dismiss  was  properly  filed   in  the  o»»« 
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at  bar  and  raises  th©  questions  sought  to  be  raised  therein. 

The  crux  of  this  appeal  Is  whether  appellants  are  "persons 
aggrieved"  within  the  meaning  of  Section  407,  supra.  In  determining 
this  question  It  Is  necessary  to  consider  the  subject  matter  presented 
to  the  Director  for  decision.  In  the  final  analysis  he  was  called 
upon  to  Interpret  the  Constitution  and  By-Laws  and  amendments  thereto 
of  PQllBfa  MfltlQtrel  Alliance,.  The  decisions  do  not  affect  the  rights 
of  appellants  as  Individuals,  which  is  the  capacity  in  which  they 
file  their  petition.  Their  only  interest  or  concern  in  the  decisions 
is  as  officers  of  Polish  National  Aiiianoe.  Whatever  interest  or 
concern  they  may  have  arises  by  virtue  of  the  provisions  of  the 
Constitution  and  By-Laws  of  Polish  national  Alliance  and  their  being 
officers  of  that  Society.  The  "aggrlevement"  therefore  of  the 
officer  is  in  legal  effect  the  "aggrlevement"  of  the  Society.  In 
comparable  situations  it  has  been  held  that  the  society  or  corporation 
Is  the  one  which  should  seek  the  review  to  the  exclusion  of  the 
individual  officer  as  in  Hotohklss  v.  gjjfal  Ft*  SftlWI**   BUtti  377  HI. 
615,  37  IA  2d  332,  (Mayor  and  Alderman  and  City);  Mil  v-  Tha 
People  ex  r»el>  Heaar  177  111.  268,  52  N.  E.  377,  (Supervisor  and 
County)}  The  Peonle  ex  rel.  Altorfar  v.  Cltv  of  Peoria.  378  111.  572, 
39  N.  E.  2d  42,  (Commissioner  of  Buildings  and  City);  white  Bnanii 
CantlngB  Co.  v.  Union  Metal  Hanufaoturlnfr  Co..  232  111.  165,  83  It  E. 
540,  (Stockholder  and  Corporation).  In  American  Surety  Co.,  v.  Jones, 
supra,  the  Supreme  Court  thoroughly  dlsoussed  the  question  of  who 
are  "persons  aggrieved"  as  contemplated  by  Seotlon  407 »  supra.  We 
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are   of  tne  opinion  that    in   view   of  th~    holding    in  trvt  case  and 
in  the    light  of  our  analysis   of    the    position  of   appellants,    they 
are  net    "persons  aggrieved"   within  the  Meaning  of  trie    statute. 
Accor  Ur>;  ly   the   judgment    of  the   Circuit  Court   of    -angamon 

County   will  be  affirmed. 

y 

•'f  firmed. 
Carroll,  P.J.  and  Reynolds,  J.,  concur. 
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UNITED  STATES  OF  AMERICA 


State  of  Illinois 

Appellate  Court    )    ss: 

Second  District   )  \       %■  JB    tr        3t<-l 


1^W:'b7b 


At  a  terrr.  of  the  Appellate  Court,  "begun  and  lie  Id  at 
Ottawa,  en  Tuesday,  the  7th  day  of  Hay,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  fifty-seven,  within  and 
for  the    Second  District   of   Illinois: 

Present   —  Honorable   FRANKLIN  R.    DOVE,    Presiding  Justice 
Honorable   DE'.vITT    G.    CROW,    Justice 
Honorable   BENEDICT  W.    EOVALDI,    Justice 
PAUL  V.    WUNDER,    Clerk 
FRANCES  M.    LAMBERT,    Sheriff 


BE   IT   REKEHBERED,    that   afterwards,    tc-wit: 
On  September   27,    1957  the    same  being  one   of   the   days 

of  the    term  of   Ccurt  aforesaid,    the   Opinion   of   the    Court 
was   filed  in   the   Clerk's   Office    of    said    Court,    in   the 
words   and  figures   following,    viz: 
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The    evidence /iwwrJsrtiw^W***  that  Keith   Chs 
-    pro»«cu^'  |    -  -ad    by    the   Tucker   Inauran 

Agency  with  offices   In  Ottawa   and  had  been   so   employed  f< 
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not   havLng   been   paid  for   or   returned   to    the    Insurance  y, 

M'  .     'r.apman   went    to    the   home   of    the   defendant    to    pick  up    I 
policy  as   fte   had   been  adrlsed    by   th«  defendant   over    the   phone 
that    tie,    the  defendant  had   purchased  a   new  car   and    In   finer* 
©  other  arran,  s   for   insurance. 
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•  e  car   with   her    six  baby 

it   husband   w*9    only    in    the   house 

-ned    h 
who   was   "a* 

•   defend*. 
got   o 
-   arm*    a: 
.    that   ia   en  .ie  other  me 

the  deff  was  usi:  fane   lei 

Mrs,    Chapman .  tl  -. 

hardly    call    themaelvee  men   when   they    lust    stood  « 
such  a  brutal    beating!      that   aft^r   she   a^ 

men  pulls  ff  of  tier   husto^d    ■ 

i   *nd   her   husband   left  and    she   drove    the   car   to    t) 
The    defender  t    teetJfled   th*  •  wber 

Apman   came    I  .roiu^, 

shock  hands  and  Chapman/him   tvat   nef    defenJ  *y 
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knocking  and  asked  his  wife  if  she  had  found  the  policy  and 
she  said  ho" and  Chapman  then  said  he  would  be  back  the 
following  night.   As  abstracted  defendant  then  said:  "Listen, 
you  don't  have  to  come  back  to-morrow  night,  or  any  other 
right.   I  had  enough  trouble  about  the  policy. "   Chapman 
rep] led:   "Our  company  sold  you  insurance  before  that  on  I ' 
they  did  business  that  way.   I  think  your  wife  is  lying  abo 
it.   I  think  you  have  the  policy  here."   Thereupon  defendant 
testified  he  got  up  from  the  table  and  told  hijn  (Chapman) 
Bto  get  out  right  now:"   that  Chapman  then  hit  defendant 
on  the  shoulder  with  his  left  Land.   "It  hurt  a  little." 
continued  the  defendant  ,•  "It  apun  me  back  beside  the  chair. 
I  got  up  and  hit  him  once.   He  went  down.   I  followed  him 

to  see  he  wouldn't  make  any  more  trouble.   I  said,  'I  don't 
want  you  back  here  no  more':     Chapaan  kicked  me  in  the 
middle  section.   I  went  down  a  little  bit.   We  clinched  and 
wrestled.   There  were  no  blows  struck  In  the  yard.  He  just 
kicked  me.   When  we  were  pulled  apart  by  Pox  and  Lenac,  Mrs. 
Chapman  was  cussing  me  and  calling  me  a  dead  beat,  and  an 
obscene  name  and  said  pay  your  bills," 

Theodore  S.  Lenac,  Charles  Freeman  and  Robert  Fox 
were  the  three  gentlemen  sitting  at  the  table  with  defendant 
in  defendant's  home  upon  the  evening  of  December  29,  1955  *n<* 
they  testified  In  behalf  of  defendant,  corroborating  in 
some  particulars  defendant's  testimony. 

The  deputy  sheriff  testified  in  rebuttal  that 
shortly  after  the  occurence,  after  he  had  arrested  defendant 
arid  while  they  were  on  their  way  to  the  Jail  with  the 
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■ 

1    ASS&  I  i    lna, 

- 

<d    t>y 
1 

I 

?nse, 

-   absenro  of   *■ 


7  of  the   trial   court   to  give   such  an   1 
its   own  motion.      If  the   defendant   desired   such  a 
:iave    tendered    It.       (People  v.    Weiabe; 
l    instant  case,    however,    the   court   ad%      -      the    J    - 
se   it   found   the   defen  ia  it    cniilty  of   an   assualt    a; 
battery    the   puriahr  r   was   a   fine  en 

and  not   more    tha-  and   submitted   to   the 

ropriate  -  or    sucri  a   ver  ,      We  have  read    the   - 

.  -    ord.      It    wm  :ient   to   warr* 

ruction    in    the   language   of   the  Aggravated  Ass*. 
•<ry   Statute   which  was    the  offense  charged   in    ' 
uiation.      The    Jury   heard  the   testimony   of  all    t 
,    having  found  the   defendant   guilty   and   imposed  up*. 
penalty   within    the   limit :  ->y    the    statute,    we   u 

not    be   justified  in  diaturhiig    its  finding. 

The   defendant  also    insists   that   the  langus  ed 

s.ted  ass-.  ite    is   so   vague  h 

efinite    that   no   court   is   able    to   determine 
•e  of   certainty    just  islature 

statute  must   be. held    to   be    inoperative. 
<i3ta    that   the   phrase    "severe   personal   in jury "    1%    s. 
certain  and   vague    that    it  ck-  -    determined    Ji 

wou  •       ;te   a  violation  of   it.      The   tern   "severe   personal 

y,"  as  used   In  t    is    s**.tae,    nay  not  be.,    MMXSXtfrxta 

se   lefin  yet    it    implies  an   injury  of  a  much  ac 

.     I    seriou  -tt   implied 

battery.      Whether    the    Injury  sustained  and  i.cts 

amission  of  an  offense    would  bring    the   ~ 

- 


: 

H 
saaia  reason  11   it   uiv  it   thl  se    ns* 

■  ■  -  .  - 

■*r    at'' 
I   as  88  ."trumwt   i 

f    the   off^ris*,. 
In    tha    sta* 
- 
an   Injur  char 

ittery;    and  wither    a  particular 
earning  of    the    statu  '-*lly  a  q 

>-y   and  not  o£   la-  »   State   v, 

. 

At    thl  ry  De  Vr  Lfied 

:,    he    W*.  3 
bu' :/  ■*$    thf- 

[«    sa'  •  -   on    a 

with  I   over   a 

•     'Is  and  his   face   ba  «•»   exaraino-i   his    - 

.  I    Chat  his  nose  was 
• 
:ena>d«        e   said   that  Chapman's  left  na:. 


over   the   ribs,    left  -    and  left  cheat,    "a   . 

you  would  fl,ni   If  you  brus  ainst  gravel  or   sand".      Cou 

jrlng   the   examination  of   tills  witness 
the  People/ tnen  asKed    this   question;    "Now,  you  have 

Ion,   based  upon  your  i.edlcal   practice  over  a: 
period   of    time,   as    to    the    source  of   the   Injuries  r« 

)nan' s   left  hand?",    and  he   answered,    nI  would    say    tl 
had  all   the   tvidence  of  having  been  -  well,    tb 

.^11  ei'  ,    but   I  might   say,    if  the   Honorable    Judge   »»;>  aid 
allow  me,    I   would    say   that   even    if    I   couldn't  ascer*^ 

the   Injuries,    my  confidence   in  Keith  Chapman's 
Counsel  for    the   del  r   interrupted  and    said,    "Wow  wait   a 

minute,    for  cripe|s   sake.      Xbtt  want   to   jet  on  the   Jury, 
Doctor?*     The    court  then   said:      "Objection  sustained  ,"  XBSC  At 

conclusion  of  tie  direct  examination  of   this  witness 

court   said:    "with  regard  to   the   comments  of   the  witness 

witness'es 
concerning  the  complaining/intergrity  and  so  forth,    the 

jury   will  be   instructed   to   disregard   the   comments  of  the 

doctor   in  tf«t  respect  and    tie  answer  will  be    stricken  as  i 

responsive." 

Counsel  for  defendant  insists  that  this  statement 

of  the  witness  concerning  his  confidence  in  Chapman's  ir. • 

and 
was  highly  prejudicial/partially  responsible  for  the  verd. 

of  guilty  returned  by  the  jury.   This  remark  of  the  witness 

was  unresponsive  to  the  question  asked  and  a  voluntary 

statement  by  the  witness.   The  court  promptly  sustained  the 

action  and  struck  the  testimony  from  the  record  i 

directed  the  Jury  to  disregard  it.   Similar  instances  ocr 

in  many  contested  trials.   There  are,  of  course,  instances 

-  10  - 


wnere  voluntary  and  unresponsive  remarks  are  nigniy 

:re  reversal.   In  tniB  instance,  nowever,  tne  etr 
;ne  unresponsive  answer  and  instruotir.tr  tne  Jury     .  s- 
I  provided  adeauate  protection  to  tne  defendar. 

Counsel  for  defendant  also  Insists  tnat  tne  trial 
court  erreo  In  giving  to  tne  Jury,  at  tr.e  request  or  tne 
People,  Instructione/y,  11,  and  12.   Instruction  No.  1j 
tne  Jury  tnat  if  'you  believe  from  tne  evidence,  as  -     :ed 
by  tne  defendant,  tnat  Cnapman  made  tne  first  attack  upon 
tne  defendant,  still,  if  you  furtner  believe  tnat  tne  said 
Cnapman  afterwards  ceased  to  attaot  tne  defendant  and  . 
ceeded  to  leave  tne  defendant's  premises,  and  tnat  tne 
defendant  followed  after  Cnapman  and  continued  assailing 
His  vnen  Cnapman  was  not  making  any  attack  upon  the  dtfen  a 
than  you  are  instructed  tnat  t:ie  defense  of  neoessary  self- 
dafer.se  Is  not  established  In  law." 

It  is  insisted  that  the  ninth  Instruction  aseumed 
t  tne  defendant  followed  Chapman  and  continued  to  assail 
and,  after  so  assun"        instruction  told  tne  Jury  that 
I  defense  of  necessary  self-defense  was  not  establisned. 
ie  tnie  instruction  singles  out  tne  evidence 
bj  tne  defendant  and  In  a  later  portion  of  the  instru 
doea  not  confine  the  Jury  to  the  evidence  produced  upon  tne 

tne  import  of  tne  instruction  is  that  If  tne  J - 
believed  from  the  evidence  tnat  Chapman  made  the  first  attack 
but  afterward  ceased  and  proceeded  to  leave  the  promises 

nf endant,  but  that  defendant  "followed  after  hla  ai 
continued  assailing  nim  wne:      man  was  not  mi 
attaok  upon  the  defendant,"  tnen  necessary  sslf-defense  was 
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*tabllehed  as  a  matter  or  law.   Tnere  wer 

actions  relating  to  ae^f-def ense  wnicn  the  court  gave 

o   which  counsel  directs  no  crltlclan.   Furtnermore, 

the  court  pave  as i  i  um+mm* — ■«>  nnn ;  sum*;  every  mst 

tendered  by  tne  defendant,  and,  while  we  do  not  ap      tnie 

ion,  we  do  not  believe  tne  Judgment  an.     e  reversed 
Kuse  of  It, 

Instruction  No,  11  is  as  follows,  viz.       u  are 
atructed  tnat  tne  law  of  eelf-defenee,  ae  tne  same  as 
defined  in  these  instructions,  does  not  imply  tne  ri, 
attacjt  in  tne  first  instance,  nor  does  it  permit  of  ac 
done  in  retaliation  or  for  revenge,"   Counsel  inc 
this  instruction  was  contrary  to  the  evidence  as  tne  evidence 
of  tne  defendant  was  tnat  Cnupman  struck  defendant;  in  tne 
first  instance,,   The  testimony  of  Chapman,  ncwever,  was 

-rwiee  and  tne  state  was  entitled  to  have  tne  Jury  in- 
structed In  support  of  Its  tneory  if  there  was  evidence  to 
support  suo:;  tneory.   (People  v.  Soallsl,  324  111.  131; 
People  v.  KhajB&s,  411  111.  4$,  53)  While  there  wou     ?e 

« 

been  no  error  had  this   instruction   been   refused,    tnere   le 
evidence  in  tale  reoo*  i    effect  that   defendant  was 

rirst   assailant  and  tnat  nls  conduct  was  prompted  by  a 
•pint   otner  than   tnat  of  eelf-def ense.      Under  tne  evidence 
it  was   not   reversible   error  to  ^lve  this   instruction.      (Peo; 
v.  tyattaglla,    882  111.    91;   Morello  v.   People,    226  [11, 
400,) 

Instruction   No.    12   stated    "that    if   a   person   enters 
anotner's  premises   quietly   and   wltn  consent,    taw   owner  cannot 
Justify   turning  him  out  witnout   a  previous  request   to  leave, * 
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Counsel  state  ^am  of  tale 

instruction  tnat  aa  a_     i  to  tne  factB  disclosed      .  s 

■\f    Chapman  entered 

anc  with   consent"  of  the  defendant;  that  defe- 

to  leare  and  he  did  so   Counsel  insist,  however,  tnat 

instruction  ignores  all  the  evidence  and      away 

he  defendant  hi a  defense  of  self-defense  and  tua 

was,  by  tide  instruction,  misled  and  prejudiced  scsinst 

i  defendant.   The  instruction  is  an  atetraot  propoe: 

ar.i  should  have  been  refused,   we  do  not  believe,  howeve 

that  it  took  away  from  defends-     I  defense  of  self-defense 

and  when  considered  wltn  other  given  instructions  deft: 

not 
was  /prejudiced  thereby, 

Counsel  state  tnat  the  Supreme  Court  in  People  v. 
*.ni,  307  111.  611,  at  p.  621,  condemned  an  instruct 
of  the  charaoter  of  People's  Instruction  No.  7.   This  instr 
tion  Is  as  follows,  via.;   'You  are  instructed  that  a  pere 
is  privileged  in  law  to  employ  force,  if  necessa:       is 
own  self-defense;  that  only  each  force  as  is  necessary  for 
protection  is  authorized*  "  Thi  a  instruction  was  followed 
by  People's  Instruction  No.  6,  which  told  the  Jury  that 
before  a  defendant  oan  avail  himsslf  of  the  right  of  self- 
defense,  it  must  appear  to  him,  acting  as  a  reasonable  -erf. 
that  at  the  time  of  the  attack  the  danger  to  him  or  bit  fait. 
was  apparently  so  urgent  and  pressing  that  his  action  was 
necessary  in  order  to  prevent  bodily  harm  to  the  defendant 
or  nie  family.   Then  follows  Instruction  No.  9,  set  out 
tnis  opinion,  and  Instruction  No.  9  was  followed  by  Peopl 
Instruction  No.  10  and  tnis  instruction  told  tne  Jury  "tnat 
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a  person  has  no  right  to  use  any  more  foroe  in  self-defense, 
ae  tne  same  le  defined  In  these  instructions,  than  he,  h 
as  a  reasonable  person, would  deem  necessary  under  like  cir- 
cumstances." These  instructions  were  followed  by  the  first 
given  Instruction  offered  by  defendant,  which  told  tne  Jury 
that  'these  instructions  are  given  and  should  be  considered 
as  one  entire  series  and  e*     -traction  should  be  considered 
in  connection  with  all  instructions  bearing  upon  the  same 
subject,-  The  Durawi  oase  does  not  hold  that  the  instruc" 
given  in  the  instant;  case  were  erro»eous  and  require  the 
reversal  of  tnls  Judgment,   Taken  as  a  series  and  not  ber 
directive  or  peremptory  In  form  we  do  not  believe  counsel's 
criticism  of  the  several  instructions  oomplained  of  is  justi- 
fied.  The  record  discloses  that  the  court  gave  fourteen 
instructions  offered  by  the  People  and  twelve  offered  by 
the  defendant.   One  Instruction  offered  by  defendant  was 
refused,  but  it  was  oo*ered  by  another  given  instruction  and 
no  complaint  is  made  of  the  action  of  the  trial  court  in  so 
doing.   Some  of  the  given  instructions  were  more  favorable 
to  defendant  ti-ian  he  was  entitled  to  and  taken  altogether 
we  do  not  believe  defendant  has  any  Just  cause  of  complaint. 

Counsel  for  defendant  finally  insists  that  tne 
rights  of  the  defendant  were  prejudiced  by  the  continued 
use  of  leading  and  suggestive  aueetions  by  the  assistant 
State' e  Attorney  wno  tried  the  case.  The  record  does  dlsolose 
that  a  number  of  leading  questions  were  asked.   It  also  snows 
that  when  objection  was  made  tne  ocurt,  in  most  instances, 
sustained  the  objection  and  if  the  question  had  been  answered 
the  court  struok  the  answer  and  directed  the  Jury  to  disre- 
gard the  same.  This  is  about  all  that  oan  be  done. 
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The   evidence  was   conf  \g,    but    the    Ju. 

of  the   several  witnesses  and   ref 
the   testimony    In    favur   of   the  People   and  &?n 
ndant.      The   Jury   did  not   believe  the  version  v. 
fendant  and  nis   friends   prave  of  what   transpire 
I    December   29,    1965„      The   defendant   positive: 
apman  only  once;   yet,   the  pictures   In  the  r 
severely  beater,   about   the   head  and    * 
oe   expected  to  believe  that   su 
■i   by  one  blow.      There  are  otner  Instances  of  li 
~ee   found  In   the  record  whlcn  would  Incline  a 
shell  eve  defendant's  version   of  tnie   ( 
We  have  read  tnls  reoord  and  oannot   say   tnat   the 
:<   verdiot   16  based   upon   oompas6lon  fcr  tne   proeec 
-less    or   passion    or  prejudice   against   tne  defend*: 

:e  snows    that   Cnapaan  was   severely  and   seriously   b« 
by  Its  vex  e  was 

Lt    and  no   Justiflcat  afor  and 

roved   tnat  verdict.      Tne  record  Is  not   fxt-e    . 
6   not   required.      No  substantial 
fendant  has  been  Invaded.      He  has  had  a  fair  I 
-aent  of  tne  trial  court   should  be  and  is  afflr 

Judgaent   affined, 

■  * 


STATE  OF  ILLINOIS.] 

Appellate  Court,      fss.  PAUL  V.  WUNDER 

second  district,         J  I,  JUhJTIJk   L  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do 
hereby  certify  that  the  foregoing  is  a  true,  full  and  complete  copy  of  the  opinion  of  the  said  Appel- 
late Court  in  the  above  entitled  cause,  now  of  record  in  my  said  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  andaffix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this SLL day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  fifty... ^?^^£^'.. . 

(18B20-3M-6-55)    2^3^  Clerk  of  the  Appellate  Court 
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THOMAS  W.  BATES,   Administrator  of 
the  Estate  of  Hazel  L.  Bates, 
Deceased,  and  THOMAS  W.  BATES, 
as  an  Individual, 

Plaintiff- Appellant, 

vs. 

JAMES  DeBOSE  and  ROY  KENNETH 
VAUGHN, 

Defendants-Appellees. 


Appeal  from  the 
Circuit  Court  of 
White  County. 


CULBERTSON,     P.     J. 


This    action    originates    on    a    complaint    alleg- 
ing   that    the    wrongful    death    of    the    decedent,     HAZEL    L, 
BATES,     resulted    from    the    negligence    of    the    defendant 
in    driving    the    truck    belonging    to    defendant,     ROY 
KENNETH    VAUGHN,     and    driven    by    defendant,     JAMES 
DeBOSE.       In    Count    One    of    the    complaint    damages    for 
wrongful    death    are    claimed    by    THOMAS     W.     BATES,     as 
administrator    of    the    Estate    of    Hazel    L.     Bates,     deceased; 
and    in    Count    Two,     THOMAS     W,     BATES    seeks    damages 
as    the    surviving    husband    of    the    deceased,     as    an 
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individual,     under    the    family    expense    law.       During    the 
course    of    the    trial    the    jury    answered    a    special 
interrogatory    against    plaintiff,     and    returned    verdicts 
in  favor    of    defendants. 

On    appeal    in    this    Court    it    is    contended    by 
plaintiff    that    the    verdicts    are    contrary    to    law    and    the 
manifest    weight    of    the    evidence;    that    the    Court    erred 
in    permitting    the    cross    examination    of    occurrence 
witness    who,     c  o  -in  c  id  en  tally  ,     was    an    insurance 
adjuster    whose    company    carried    the    insurance    on    the 
automobile    in    which    plaintiff's    intestate    was    riding; 
that    the    Court    erred    in    permitting    defendants'    counsel 
to    inquire    into    the    financial    income    of    plaintiff;    and    in 
the    giving    of    certain    instructions    on    behalf    of    defend- 
ants.      It    is    also    contended    that    the    special    interroga- 
tory   is    contrary    to    the    evidence,     and    in    form,     is 
contrary    to    low    since    the    instruction    referring    there- 
to   uses    the    term    "contributory    negligence"    without 
proper    definition,     or    without    referring    to    proximate 
cause,     and    fails    to    contain    the    limiting    phrase    "at 
the    time    andplace    of    the    occurrence    in    question." 

This    action    results    from    an    accident    which 
occurred    on    July     19,     1955    when    the    plaintiff's    intestate, 
Hazel    L.     Bates,     was    driving    her    husband's    autmobile 
south    on    Illinois    State    highway    number     1,     near    Browns- 
ville.      Riding    with    her    was    her    daughter-in-law, 
eighteen    years    of    age.       After    the    automobile    in    which 
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plaintiff's    intestate    was    riding,     topped    the    crest    of 
a    small    hill    and    was    traveling    downgrade,     in    over- 
taking   a    southbound    gravel    truck    with    trailer    attached 
and    meeting    a    northbound    t  r  a  c  t  o  r -t  r  ai  1  e  r  ,     Mrs.     Bates 
apparently    lost    control    of    the    automobile    and    some 
part    of    it    collided    with    the    trailer    of    the    gravel    truck 
in    the    right    traffic    lane,     and    then    collided    more    or    less 
head-on    with    the    tractor-trailer    in    the    left    traffic    lane. 
She    died    three    days    later    from    the    injuries    sustained. 

It    was    contended    on    behalf    of    plaintiff    that    the 
defendants'    truck    was    pulling    onto    the    road    from    the 
shoulder,     and    on    behalf    of    the    defendants    that    the    truck 
was    pulling    off    the    road    onto    the    shoulder.       A    number    of 
witnesses    testified.       One    of    the    eye-witnesses    was    an 
adjuster    and    investigator    for    Country    Mutual    Insurance 
Company    who    happened    to    see    the    accident    since    he    was 
riding    in    his    automobile    immediately    behind    the    truck 
coming    in    the    opposite    direction    from    the    Bates    auto- 
mobile.      He    had    with    him    another    witness,  Mrs.     Retta 
Simmons,     who    husband    was    also    in    the    claim    depart- 
ment   of    the    same    insurance    company.       It    was    stated    in 
the    record    that    the    witness     Leitch    was    at    the    time    of 
the    accident    and    still    is,     an    investigator    for    the 
insurer    and    that    the     said   David    Simmons    was    District 
Supervisor    for    the    company    in    that    areas. 

The    attorney    for    the    defendants    claimed    that 
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there    was    a    bias    as    to    these    witnesses    by    reason    of    their 
connection    with   the    insurer    because    it    carried    collision 
coverage    on    the    Bates    automobile,     and    requested    that 
defendants    be    permitted    to    show    the    connection    of    the    two 
witnesses    with    the    insured.       The    Court    ruled    that    under 
the    circumstances,     since    the    prejudice    and    bias    might 
exist,     that    the    interest    could    be    shown. 

It    is    unnecessary    to    review    in    detail    the 
evidence    presented    in    the    case.       The    jury    returned    a 
verdict    finding    defendants    not    guilty    as    to    both    the    suit 
by    the    administrator,     and    the    suit    by    Thomas    W,      Bates, 
as    an    individual,     and    returned    a    verdict    on   the    special 
interrogatory    finding    against    the    plaintiff    on    the    issue    of 
contributory    negligence.        Plaintiff    tendered    six    instructions 
in    addition    to    the    form    of    verdict    instruction.       All    were 
given.       Defendants    tendered    nineteen    instructions    in 
addition    to    the    instruction    as    to    the    form    of    verdict    on    the 
special    interrogatory.        Five    of    the    instructions    were 
refused    and    the    others    were    given. 

The    evidence    in    the    case    showed    that    the 
deceased    was    traveling    on    a    wet    black-top    pavement,     on    a 
we  11 -t r a ve le d    public    highway.       She    topped    the     crest    at    a 
speed    of    approximately    sixty    miles    per    hour,     without 
being    able    to    see    what    was    on    the     other     side    of    the    crest. 
As    her    automobile    went    over    the    crest    of    the    hill    and 
started    downgrade,     the    Jury    could    have    concluded    she    was 
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either    not    looking    directly    ahead    or    that    she    saw    the 
gravel    truck    and    tractor-trailer    and    misjudged    the 
relative    speeds    of    all    the    vehicles    and    the    distances. 
The    gravel   truck    was    at    least    500    feet    south    of    the 
crest    of  thehill    and    the    deceased    apparently   continued 
straight    ahead    in    her    traffic    lane    without    doing    anything 
until    she    was    at    least    250    feet    south    of    the    crest.       There 
was    no    evidence    that    her    brakes    were    ever    applied    or 
that    her    horn    was    sounded. 

Obviously,     the    Jury    concluded    that    deceased 
failed    in    her    duty    to    be    on    the    lookout    for    vehicles    either 
moving    or    standing    on    the    highway    ahead    of    her    (COLLI  N5 
vs.     McMULLIN,     2  25    111.     A  pp.     4  30,     43  3;    HOGREFE    vs. 
JOHNSON,     271     111.     App.     469,     474).       On    the    basis    of    the 
evidence    in    the    record    we    cannot    reverse    the    Jury    in    its 
special    finding    on    the    issue    of    contributory    negligence, 
nor    on    its    general    verdict    returned    in    favor    of    the    defend- 
ants. 

The    employment    of    Leitch    by    the    insurer    of    the 
Bates    automobile    was    properly    shown,     and    the    Jury    had    the 
right    to    consider    the    bias    and    prejudice    of    this    witness,     if 
any,     and    the    weight    to    be    given    to    his    testimony   (  WILLIAMS 
vs.     MATLIN,     328    111.     App.     645,     647). 

Complaint    is    made    of    the     giving    of    certain 
instructions    on    behalf    of    the    defendants.        While    technically 
there    may    be    an    objection    to    certain    aspects    ofthese 
instructions,     the    test    is    not    what    the    ingenuity    of    counsel 
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can    contribute    to    them,     but    how    and    in    what    sense 
ordinary    men    acting    as    jurors    understood    them    (RUSSELL 
vs.      RICHARDSON,     302    111.     App.     589,     603;    KA  VANAUGH    vs. 
WASHBURN ,     320    IlLApp.     250,     255),     and    if    there    is    harm- 
less   error,     reversal    will    not    be    undertaken    by    reason    of 
such    technical    error    alone    (KAVANAUGH    vs.     WASHBURN, 
supra).       Under    the    record    in    this    case,     in    view    of    the 
special    finding    of    the    Jury    on    the    issue    of    contributory 
negligence    and    the    general    verdict,     we    do    not    believe    that 
harmless    errors    in    instructions    or    in    consideration    of 
evidence    relating    to    loss    of    income    would    justify    a 
reversal. 

The    judgment    of    the     Circuit    Court    of    Vhite 
County    will,     therefore,     be    affirmed. 

Judgment    affirmed. 
Bardens,     J.,     and    Scheineman,     J.,     concur. 
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